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Court of Appeals of the District of Columbia 


No. 6163. 

Corco Oil Refining Corporation, Petitioner, 

vs. 

.. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 56675. 

Crystal Oil Refining Corporation and Cc^rco Oil 
Refining Corporation, Petitioners, ! 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

■ 

Appearances: 

For Taxpayer: Henry A. McCarthy, Esq., Ralph B. 
Eglin, C. P. A. 

For Comm’r: F. Schlosser, Esq., Nathan Gaijimon, Esq., 
V. L. Weekly, Esq. j 

Docket Entries. 

1931. | 

Apr. 18. Petition received and filed. Taxpayer notified. 
(Fee paid) J 

“ 18. Copy of petition served on General (jounsel. 

May 13. Answer filed by General Counsel. 

“ 13. Motion to dismiss filed by General Counsel. 

“ 20. Hearing set June 17, 1931 on motion, j 

Jun. 10. Brief on motion to dismiss filed bt taxpayer. 
6/11/31 copy served. 

“ 17. Hearing had before Mr. Goodrich oh motion to 

dismiss as to Crystal Oil Refining Corp. Held 
C. A. V. 
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“ 23 . 


Dec. 29. 
1933. 


Feb. 

1 . 

a 

15. 

i i 

25. 

Mar. 

14. 

11 

20. 

Jul. 

31. 

a 

31. 

Oct. 

26. 

t i 

26. 

ti 

26. 

1934. 

Jan. 

17. 

Feb. 

3. 

i i 

3. 

i i 

3. 

i i 

5. 


Order that motion be granted and that proceed¬ 
ing insofar as it relates to Crystal Oil Refining 
Corporation be dismissed for lack of jurisdic¬ 
tion and that respondent be given usual time 
to answer with respect to the Corco Oil Refin¬ 
ing Company entered. 

Hearing Feb. 1,1933. 

Hearing had before C. M. Trammell, Div. 2. 
Submitted on merits. Stipulation of facts and 
petitioner’s brief filed. Respondent’s brief 
due in 30 days. Petitioner’s reply brief due 
in 10 days after Respondent’s brief. 

Transcript of hearing of 2/1/33 filed. 

Motion for extension of time to March 24, 1933 
to file brief filed by General Counsel. 2/15/33 
granted to 3/15/33. 

Reply brief filed by General Counsel. 

Answer to reply to brief filed by taxpayer. 
3/20/33 copy served. 

Memorandum opinion rendered, Charles M. 
Trammel, Div. 2. Judgment will be entered 
for Respondent. 

Decision entered, C. M. Trammell, Div. 2. 

Stipulation for review by Court of Appeals of 
D. C. filed. 

Petition for review by Court of Appeals of D. C. 
with assignments of error filed by taxpayer. 

Proof of service filed taxpayer. 

Praecipe filed. 

Affidavit of service of praecipe filed by taxpayer. 

Stipulation for extension to February 10, 1934 
to prefect record filed. 

Agreed statement of evidence lodged. 

Statement of evidence approved and filed. 
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2 U. S. Board of Tax Appeals. Filed April 18, 1931. 

i 

i 

United States Board of Tax Appealsl 
Docket No. 56675. i 

i 

I 

Crystal Oil Refining Corporation and Coico Oil 
Refining Corporation, Petitioners, j 

vs. 

■ 

Commissioner of Internal Revenue, Respondent. 

Petition. 

l 

Crystal Oil Refining Corporation and Cored Oil Refin¬ 
ing Corporation, the petitioners-taxpayers abpve named, 
hereby petition for a redetermination of the deficiency set 
forth by the Commissioner of Internal Revenue in his 
notice of deficiency bearing symbols IT:AR:C-7/HGMcL 
60-D, dated February 26, 1931, and as the bdsis of this 
proceeding allege as follows: 

1. The taxpayer, Crystal Oil Refining Corporation 
(hereinafter referred to as “Crystal”)* is a Corporation 
incorporated under the Laws of the state of Maryland in the 
year 1926, with its principal office at corner St. Paul and 
Fayette Streets, Baltimore, Maryland, but his an office 
and conducts an oil refining business at Shreveport, 

Louisiana. 

3 The Corco Oil Refining Corporation (hereinafter 

referred to as “Corco”) is a corporation incorpo¬ 
rated under the laws of the State of Delaware in the year 
1926, with its principal office at 929 Market Street, Wil¬ 
mington, Delaware, conducting its business at Shreveport, 
Louisiana, and having an office there. It is g subsidiary 
of and affiliated with Crystal. j 

2. The notice of deficiency (copy of which is attached 
and made part hereof marked “Exhibit A”) was mailed 
to the taxpayer on February 26, 1931. 

3. The taxes in controversy are income takes for the 
calendar year 1928 assessed as a deficiency against the sub¬ 
sidiary, Corco, and amount to the sum of $5,131[.57. 

4. The determination of the tax contained jin said de¬ 
ficiency letter is based on the following errors: j 

(a) No deficiency existed. 
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(b) A deficiency was assessed against petitioner, Corco, 
which had no income and was, therefore, not liable to any 
tax. 

(c) Commissioner ignored the facts shown by the books 
of the petitioners and the records and evidence submitted 
by petitioners. 

(d) Commissioner refused to allow taxpayer to credit 
balance of loss for 1927 against income for 1928 in a con¬ 
solidated return. 

(e) Crystal, principal company, filed a consolidated re¬ 
turn for itself and its subsidiary Corco for the year 

4 1928, claiming credit for a balance of a loss carried 
over from 1927, which was disallowed by the Com¬ 
missioner, resulting in an alleged deficiency of $5131.57, 
which was Assessed against the subsidiary, Corco. 

(f) The Commissioner committed error in arbitrarily 
disallowing the loss claimed by Crystal Oil Refining Cor¬ 
poration in its consolidated return and assessing a defi¬ 
ciency tax of $5131.57 against the Corco Oil Refining Cor¬ 
poration, its subsidiary. 

(g) The Commissioner committed error in not eliminat¬ 
ing in the return of Corco Oil Refining Corporation all 
inter-company items. 

(h) The Commissioner committed error in making any 
deficiency assessment against the taxpayer, Corco Oil Re¬ 
fining Corporation. 

5. The facts upon which the taxpayer relies as a basis 
of this appeal are as follows: 

Crystal was operating an oil refinery at Shreveport, 
Louisiana, and desiring to install “cracking equipment”, to 
avoid patent complications, in the year 1926, caused to be 
organized a subsidiary, the Corco Oil Refining Corpora¬ 
tion, petitioner herein, for the construction and operation 
of the cracking department of its business. 

Parent company, Crystal, owns the entire capital stock 
of Corco and has always owned the same since the or¬ 
ganization of subsidiary Corco. Corco does no busi- 

5 ness of any kind with the public or with any other 
than the parent company, Crystal. 

Crystal furnishes crude oil to Corco for cracking and 
Corco delivers the resulting refined products to Crystal. 
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Books are kept by both companies which ^how these 
transactions at market prices. 

The officers of both companies are the same, j 

Consolidated income tax returns have alwayb been made 
by Crystal for itself and Corco. 

The principal company, Crystal, filed a consolidated re¬ 
turn for the year 1927 for itself and its subsidiary, Corco, 
and showed a loss, the balance of which loss amounting to 
$42,763.08 was carried over and claimed as a loss by Crystal 
in the year 1928, which was disallowed by tfye Commis¬ 
sioner. 

6. The taxpayer in support of its appeal relibs upon the 
following propositions of law: 

(a) The right to file consolidated returns by affiliated 

corporations is expressly given in Section 142 (jf the Reve¬ 
nue Act of 1928, as well as prior acts. j 

(b) These corporations are affiliated withii} the defini¬ 
tion as given in Sub-section (c) of Section 142 of said Reve¬ 
nue Act of 1928. 

(c) Section 117, Sub-section (b) expressly givfes the right 
to the taxpayer to carry over a net loss from one year to 
the next succeeding year (as was done in this <jase) and in 

certain instances to the third year. 

6 (d) The Circuit Court of Appeals of the United 

States for the Third Circuit, in the case of National 
Slag Company, petitioner, vs. Commissioner jof Internal 
Revenue, decided March 3, 1931, is directly in point and 
decides the question in controversy herein in tjavor of the 
taxpayers, petitioners herein. 

(e) After eliminating all the purely inter-company trans¬ 
actions in this case, subsidiary Corco had neither profit 
nor loss for the year 1928, or any other yeaA It is well 
recognized by the Treasury Department and i covered by 
the regulations and decisions that all profits Rising from 
inter-company transactions between two companies, one' 
of which is entirely owned by the other, cannot be included 
in computing either income or loss, all purely inter-com¬ 
pany entries being disregarded. 
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Wherefore, taxpayer respectfully prays that this Board 
may hear the proceeding and determine this appeal in its 
favor, discharge the deficiency assessment and allow the 
return as made. 

CRYSTAL OIL REFINING 
CORPORATION, 

CORCO OIL REFINING 
CORPORATION, 

By R. JAMISON, 

Secretary and Treasurer , 
HENRY A. McCarthy, 

Solicitor. 

CLARK, CLARK, MCCARTHY & WAGNER, 

Counsel for Taxpayer, 

1529 Walnut Street, 

Philadelphia, Pa. 

RALPH B. EGLIN, C. P. A., 

Commercial National Bank Building, 

Shreveport, La. 

7 State of Pennsylvania, 

County of Philadelphia, ss: 

Robert Jamison, being duly sworn according to law, de¬ 
poses and says that he is Secretary and Treasurer of 
Crystal Oil Refining Corporation and also Secretary and 
Treasurer of Corco Oil Refining Corporation, and as such 
is duly authorized to verify the aforegoing petition. That 
he has read the aforegoing petition and is familiar with 
the statements therein contained, and that the facts therein 
stated are true, except where such facts are stated to be 
upon information and belief and that those facts he be¬ 
lieves to be true. 

1 ROBERT JAMISON. 

Sworn to before me this 17th day of April, A. D. 1931. 
[seal.] W. EVANS SMITH, 

Notary Public. 

My commission expires Jan. 21, 1933. 
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8 Exhibit A. 

NP-2-28. Mailed Feb. 26, 1931. 

IT :AR :C-7. HGMcL-60D. I 

Corco Oil Refining Corporation, 

Commercial National Bank Building, 

Shreveport, Louisiana. 

Sirs: 

. 

You are advised that the determination of yqur tax lia¬ 
bility for the year 1928 discloses a deficiency of $5,131.57, 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency | mentioned. 
Within sixty days (not counting Sunday as tfhe sixtieth 
day) from the date of the mailing of this lettepr, you may 
petition the United States Board of Tax Appeals for a re- 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revehue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of yoiir return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, vrhich- 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of th^ deficiency. 
Respectfully, 

DAVID BURNET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Deputy Commissioner . 

Enclosures: Statement. Form 882. Form 870. 
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9 • Statement. 

IT :AR :C-7. HGMcL-60D. 

Corco Oil Refining Corporation, 

Shreveport, Louisiana. 


Tax Liability. 

Year. Tax liability. Tax assessed. Deficiency. 

1928. ! ... $23,016.49 $17,884.92 $5,151.57 


Detailed statement and schedules disclosing adjustments 
resulting in the above-mentioned tax liability, has been 
made the subject of a separate communication to the Crys¬ 
tal Oil and Refining Corporation, which communication is 
made a part of this letter. 

10 Mailed Feb. 26, 1931. 

IT :AR :C-7. HGMcL-60D. 

Crystal Oil and Refining Corporation, 

Commercial National Bank Building, 

Shreveport, Louisiana. 

Sirs: 

You are advised that the determination of your tax lia¬ 
bility for the year 1928, discloses no additional tax due as 
shown in the attached statement. 

In accordance with Section 272 of the Revenue Act of 
1928, the Bureau has advised the company against which a 
deficiency is shown in the attached statement of its right to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of the letter, for a redetermination 
of its tax liability. 

Respectfully, 

J. C. WILMER, 

Deputy Commissioner, 

(Signed) ByH. B. ROBINSON, 

Head of Division . 


Enclosure: Statement. 
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11 Statement. 

IT :AR :C-7. HGMcL-60D. 

Retjurns examined 
j for the year. 

Parent (or Principal Company): Crystal Oil 
and Refining Corporation, Shreveport, 

Louisiana .. 

Subsidiary Company: Corco Oil Refining Cor¬ 
poration, Shreveport, Louisiana. 


1927 

1928 

1927 

1928 


Year. 

1928 


Tax Liability. 

Corco Oil Refining Corporation. 

Tax liability. Tax assessed. ! Deficiency. 

$23,016.49 $17,884.92 j $5,131.57 


In the determination of the correct tax liability, due con¬ 
sideration has been given to the information Contained in 
the revenue agent’s report covering the yeafs involved, 
the information submitted by your representative at a con¬ 
ference held in this office February 10, 1931 and other data 
in the files of this office. 

Your claim that the Corco Oil Refining Corporation was 
organized for the purpose of refining the oil produced by 
the Crystal Oil Refining Corporation and from |the time of 
incorporation to present date all transactions of} the subsid¬ 
iary with the parent company involve merely bookkeeping 
transfers, and your contention that as intercompany trans¬ 
actions result in neither taxable gain or deductible loss, 
the net income of each company in the group should be 
determined then all intercompany transactions be elimi¬ 
nated, have been considered. 

In support of your contentions you rely on Article 635 
of Regulations 69. You are advised that in accordance with 
Law Opinion 1113, VII-2 Cumulative Bulletin j 36, General 
Counsel Memorandum 8132, Cumulative Bulletin June 1930, 
Page 142 and General Counsel Memorandum 8bl8, Internal 
Revenue Bulletin No. 45, Page 7, your contentions cannot be 
sustained on the grounds that the unused portion of the 
loss which was incurred in 1927 by the parent company can¬ 
not be applied against the consolidated group for the year 
1928 when the company that had the loss in 1927 had a 
loss in 1928 also. 


2——6163<2 
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12 Ill the absence of an allocation agreement the con- 
solidated tax assessed and corrected tax liability will 

be allocated to the Corco Oil Refining Corporation, on the 
basis of the net income properly assignable under the pro¬ 
visions of Section 240 of the Revenue Act of 1926. 

A copy of this letter has been mailed to Mr. Henry A. 
McCarthy, 1529 Walnut Street, Philadelphia, Pennsylvania, 

in accordance with the authorization contained in vour 

* 

power of attorney running to him, which is on file in this 
office. 

13 Crystal Oil and Refining Corporation. Year Ended 


December 31, 1928. 

Schedule 1—Net Income. 

Net income as disclosed by return.($8,849.00) 

As corrected.No change 

Schedule 2—Net Income. 

Net income as disclosed by return. $200,653.07 

As corrected.No change 

Schedule 3—Consolidated Net Income 1928. 

Corco Oil Refining Corporation . $200,653.07 

Net loss as corrected: 

Crystal Oil and Refining Corporation . 8,849.00 

Aggregate net income. $191,804.07 

Schedule 4—Computation of Tax—1928 Rates. 

Income Tax. 

Net income for taxable year. $191,804.07 

Income tax at 12% . 23,016.49 

Total previously assessed. *17,884.92 

Additional tax to be assessed. $5,131.57 
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I 

14 [Stamp:] United States Board of Tax Appeals. 

Filed May 13, 1931. [ 

. 

United States Board of Tax AppealsJ 

j 

Docket No. 56675. 

Crystal Oil Refining Corporation and Corco Oil Refin¬ 
ing Corporation, Petitioners, 

vs. I 

Commissioner of Internal Revenue, Respondent. 

I 

! 

Answer. 

The Commissioner of Internal Revenue, by h}s attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-jiamel peti¬ 
tioners, admits and denies as follows: 

• 

1. Admit- the Crystal Oil Refining Corporation (herein¬ 
after referred to as 44 Crystal”)? is a corporation incorpo¬ 
rated under the laws of the State of Maryland in the year 
1926, with its principal office at Corner St. Paul & Fayette 
Sts., Baltimore, Md., but has an office and conducts an oil 
refining business at Shreveport, La. Denies the Crystal Oil 
& Refining Corporation is a taxpayer. Denies the Board 
has jurisdiction over the Crystal Oil & Refining Corpora¬ 
tion as the respondent has proposed no deficiency against 
that company for the taxable year 1928. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the taxes in controversy are income taxes for 
the calendar year 1928, showing a deficiency <^f $5,131.57 
against the subsidiary, Corco. Denies the said taxes are 
assessed. 

4. (a)-(h) Denies the assignments of erro^* contained 
in Part 4, subdivisions (a) to (h) inclusive of tjhe petition. 

5. Denies the allegations contained in Part j 5 and sub- 

paragraphs thereunder. j 

6. Denies the allegations contained in Part j 6, subdivi¬ 
sions (a) to (e) inclusive, of the petition. 
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15 Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore 

admitted, qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied. 
(Signed) C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue . 

Of Counsel: 

J. M. LEINENKUGEL, 

T. G. HISTON, 

Special Attorneys , 

Bureau of Internal Revenue. 

TGH/mer. 

16 [Stamp:] United States Board of Tax Appeals. 

Filed May 13, 1931. 

United States Board of Tax Appeals. 

Docket No. 56675. 

Crystal Oil Refining Corporation and Corco Oil Refining 

Corporation, Petitioners, 


Commissioner of Internal Revenue, Respondent. 

Motion to Dismiss. 

Conies now the Commissioner of Internal Revenue, bv his 
attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and 

Moves that the above-entitled appeal insofar as it refers 
to the Crystal Oil N: Refining Corporation be dismissed for 
want of jurisdiction and as grounds for his motion, respect¬ 
fully represents that— 

The respondent has not proposed any deficiency against 
the Crvstal Oil & Refining Corporation for the taxable year 
1928. 

Wherefore, it is prayed that this motion be granted. 
(Signed) * C. M. CHAREST, 

General Counsel , 

Of Counsel: Bureau of Internal Revenue. 

J. M. LEINENKUGEL, 

T. G. HISTON, 

Special Attorneys , 

Bureau of Internal Revenue. 

TGH/mer. 
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17 United States Board of Tax Appeals, Washington. 

Docket No. 56675. 

Crystal Oil Refining Corporation, Corco Oil Refining 

Co., Petitioners, 


Commissioner of Internal Revenue, Resppndent. 

Order of Dismissal. 

j 

The above entitled proceeding having been called from the 
day calendar of June 17, 1931, for hearing oiji motion of 
respondent to dismiss the proceeding insofar hs it relates 
to the Crystal Oil Refining Corporation for ldck of juris¬ 
diction for the reason that no deficiency has been asserted 
against said corporation for the taxable year 1928, and due 
consideration having been given said motion, it is 

Ordered that the motion be and hereby is grafted and the 
proceeding, insofar as it relates to the Crystal Oil Refining 
Corporation be and hereby is dismissed for lack of juris¬ 
diction; and it is 

Further ordered that the respondent be giv^n the usual 
lime within which to file an answer with redpect to the 
Corco Refining Company. 

Entered June 23,1931. 

(Signed) EDGAR J. GOODRICH, 

Member , United States Board of Tax Appeals. 


Dated June 20,1931. j 

A true copy. Teste: 

[Seal United States Board of Tax Appeal^, 1924.] 
B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. \ 
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18 [Stamp:] U. S. Board of Tax Appeals, Filed at 
Hearing Feb. 1,1933. Div. 2, Docket 56675. 

United States Board of Tax Appeals. 

Docket No. 56675. 

Corco Oil Refining Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Facts. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled proceeding, through their re¬ 
spective attorneys of record, that the following are some 
of the facts which form the basis of the above-entitled pro¬ 
ceeding and mav be considered bv the Board as in evidence 
and proven in determining the issues in this proceeding: 

(1) The petitioner Corco Oil Refining Corporation was 
incorporated under the laws of the State of Delaware 
October 14, 1926 and has its principal office at 929 Market 
Street, Wilmington, Delaware, but conducts its business at 
Shreveport, Louisiana and has an office at Shreveport, 
Louisiana. 

(2) The authorized capital stock of Corco Oil Refining 
Corporation was $150,000.00 divided into 1,500 shares of 
the par value of $100 each. The incorporators subscribed 


to the capital stock as 

follows: 


Name. 

Residence. 

Number of shares. 

J. Vernon Pimm 

Philadelphia Pa. 

13 

E. M. MacFarland 

Camden, N. J. 

1 

R. L. Spurgeon 

Wilmington, Del. 

1 


The remaining 1,485 shares were subscribed by Crystal Oil 
Refining Corporation, which also immediately afterwards 
acquired the 15 shares subscribed by the three incorporators 
above named and thereafter was the owner of the entire 
capital stock of the Corco Oil Refining Corporation through¬ 
out the years 1927 and 1928. 

19 (3) For the calendar year 1927 a Federal income 

tax return was filed by Crystal Oil Refining Corpora¬ 
tion, which is stated therein to be a consolidated return, 
showing a net loss of $77,281.49. Thereafter a field examina¬ 
tion of the income tax liability of Crystal Oil Refining Cor- 
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15 5 2 


A«i«i 

Pete 

Acouired 

Age when 
Acquired 

Rate 

Refineries 

2-27-26 

8 Years 

15 * 

Additions 

1926 

New 

15 * 

Additions 

1927 

New 

15 f 

Oil Yields Gas Plant 

2-27-26 

9 Years 

15 * 

Lease Squipment 

2-27-26 

9 Years 

25 $ 

Additions 

1926 

New 

25 * 

Additions 

1927 

New 

20 $ 

filling Stations & Squipment 

2-27-26 

5 Years 

10 $ 

Additions 

1926 

New 

10 $ 

Additions 

1927 

New 

10 i 

Pipe Lines 

2-27-26 

10 Years 

15 * 

Additions 

1927 

New 

10 * 

Pumping Stations 

2-27-26 

7 Years 

15 $ 

Additions 

1926 

New 

15 * 

Additions 

1927 

New 

15 $ 

Autos & Trucks 

2-27-26 

S H 

25 * 

Additions! 

1926 

New 

25 * 

Additions! 

1927 

New 

25 * 

Tank Cars 

2-27-26 

6 Years 

7* t 

Additions! 

1927 

New 

7} ? 

Furniture & Fixtures 

2-27-26 

7 Years 

10 4 

Additions 

1926 

New 

10 4> 

Additions 

1927 

New 

10 * 

Miscellaneous Buildings 

2-27-26 

6 Years 

10 4 

Tank on Wilson Farm, Ark. 

2-27-26 

S -H 

10 $ 






5-4 • 


Cost 

963 000 00 
37 288 90 
*459 309 41 
19 000 00 
78 775 00 
1 017 86 


PFPRFCIATIQN 

Prior Years Current Year 


$ 120 
2 


, T W am I 

57 402 75 
12 420 44 
19 779-8 3. 
77 457 75 


rl UiSLSJ 
11 457 r 5 
r 2 63.5 .18 
28 444 50 
2 015 55 


7 500 00 
7 365 50 
— 35-50, 
920 108 31 

jr4MOi__5jL 

2 500 00 

571 36 
. — 93-9,18 

5 200 00 
_7 000 00 


375 00 
330 55 

375 00 
4ll 46 
106 02 

783 56 
517 52 

682 22 

555 56 
125 97 

526 50 
767 24 

506 77 

008 33 
23 81 

433 33 

mu 


$ 144 
5 


450 06 

593 34 
448 211 
850 00 
693 75 
254 47 
366 9§ 
740 2g 
242 04 
988 99 
618 66 
131 76 

266 Si 
302 33 
401 65 
875 06 
841 3 8 
10 69 
008 12 
191 46 
250 06 

46 # 

520 00 
700 00 


$ 2 727 112 58 $ 221 


348 17 1/507 *49 

_- s —= 



82 /" 


24 


Schedule 
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Hotel Reearvee and Depletion Units par Report 
filed with 1926 Return. 
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CERTIFICATE OF INVENTORY I 


For Calendar Year 1927 


Or for fiscal year lepm - -- - - - 19 -, tmJ ended 

Nam __ 


PRINCIPAL CERTIFICATE 

\ 

X i«w (or affirm) that the closing inventory of the taxpayer named above, amounting to 
under my direction, and that to the beat of my knowledge and belief ia trae and complete In < 


I swear (or affirm) that the closing inventory of the taxpayer named above, amounting to « 2/1 b4, was taken 

under my direction, and that to the beat of my knowledge and belief is trae and complete In every respect; that the Trr* K ~ < of 

pricing the raw material, work in process, and finished goods was at *-COJt._ j_ 

that I have carefully read aQ of the instruction* on the reverse ride of this form; that this inventory was taken in accordance 
therewith; and that the foUowing>hsmed persona whoso separate er.tifieatee are subscribed hereon olr attached hereto are the 
officers and employees under whose personal direction the various parts of this inventory were taken:! 


Tide or petition. 


Pert tf inrentory take a 


Aswmi 



Sworn to and subscribed before me this_ 


Qltmmaa ol otacw artmtnwrriac «*tb) (Tula) 

r "cost or nurktCwhlcIWTar alow." If »njr other basis wia and, (taKrtbcftiltr, Rate why ■ 


SUBSIDIARY CERTIFICATE 

X (or we), the undersigned employees of the taxpayer named above, swear (or affirm) that I (or we) personally directed and 
Observed the taking of the parts of the inventory set opposite my (or our) names, and, to the best of my (or our) knowledge and 
belief, is trae and complete in every repnge♦; that I (or we) have carefully read the Instructions on the reverse ride of this tom 
and that the parts of the inventory for^^r I am (or we are) responsible was taken in accordance therewith. 

Pat\<tf imtmtaj takm 


Signature 


Title or pontien 
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Date of Incorporation 


Under the Laves of xhat State or Country _ Kftryla Tld 


1- Grow S«le* from Trading or Manufa* 
i Lew Coot of Goods Sold: 

> I 

(9) Inventory at clow of procedid 
(6) Jk«reh*»dl» bought f^tdo.. 

/ (e) Cost of manufacturing or^ 

* /y* Toui <* <«>. <»» •«* 

y(*) Loss inventory at end of year. 

® rc— ■ Profit from Trading or Manufacturing (Item Jhniilus_ 

4. Draw Profit from Operations Other Than Tiding or Mfaufgifurinrj,.' r jafci 


producing gbr^s (Prom Sctedub A 


Intercut on Bank Deposits, Notes, Mort(*(ei, and C 


8 . Renta.. 


7. Royalties...........;. 

18. SboSt from Sals of Real Estate, Stocks, Bonds, and other Capital Assets (From Seaeduj* b> 

f P.^btykleods oa Stork of Domestic Corporations ..... ... 

tfi» Other Income (including dividend* received on stock of foreign corporations), outtmta 

- <e) .Purchase Pi.sj:oaat ... 

() (h) ..C.CLS&lAiS.SiQUS 


12. Compensation of Officers (From Schedule C) 

13. Rent on Business Property___ 

14. Repairs (From Schedule x»_ 

15. Interest___ 


16. Taxes (Tram Schedule £> 


19. Dividends (From Schedule EC 


20 . Depredation (resulting from exhaustion, wear and tear, or obsolescence) (From Schedule D 

21. Dapletiotfof Mines, OQ and Gas Wells, Timber, etc. (Aobraft schedule. roe ImtraeUoa ai)_ 

22. Other Deductions Not Reported Above. (Explain below, or on separate meet): 

(a) Sadapes and wages. (No* toctaded In Item 2, IX or I* shore)-H —— , 

(h) Net; Lorn for prior year, (ftthmit eebeduie)--- 


l?h S5 

... a^ee 


Total Decoctions in Iteics 12 to 22— 
Net Income (Item 11 minus Item 23 )- 


PRINT PLAINLY CORPORATION'S 

m 

AND BTSINTSS ADDRESS 




. - — (Nai 

COMMERCIAL NA7T0 

ae) 

SAL 

3AXK TOIL SI SG 

(Street and 

- SKtmEfi££a.. 


tr) 

—1.CDLSIANA. 
























































































Coroo Oil Rofining Corp# 

Helvering, commiflaioner of Internal Revenue 
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C R Y S T A T. QIX, REFININ3 C ORPORATION 
SH 53 V .SPORT , L OH I _S I A N~_A 





Date 

A coutred 




m l 


(K> /- 


Refinery <*1 
Refinery £2 




Pipe Stills 
Additions 


[W 




vr 


Additions 
Oil Fields Grp 8 Pleat 


Addition's 
Pine Linas 


Tank Cars 
Tank Cars 


Lease Equipment 
Lease Equipment 


Aut.os & Trucks 
Additions 


Pumping Stations 


Furniture £ Fixtures 
Additions 


iscellaneou.8 Buildings 


DRPESCIA T _ I _ Q_ $ 

l % 2 £ 


Age when 
Acquired 


Life 






Ot. 




■& 


2 ., 


Rate 


Cost 


DEPRECIATION 
Frior Years Current Yr. 


1926 

9 Years 

5 Years 

20 g 

✓ 

% • 16 s 

1926-27 

6 Years 

3 Years 

12 i* 

✓ 

! 739 

1927 

New 

7 Years 

14 £ 


\ v- '39 

192 s 

New 

7 Years 

14 £ 


7 - 19 
« 

/ 1927 

New 

7 Years 

14 £ 


S 251 

1923 

New 

7 Years 

14 £ 


7 - 10 

1926 

9 Years 

6 Years 

15 * 

\s 

^ 19 

1926-27 

S H 

10 Years 

10 £ 

/ 

^ 89 

1923 

New 

10 Years 

10 £ 


7- 5 

1926-27 

9 Ye^rs 

7 Years 

14 £ 

V' 

* 151 

1926 

6 Years 

14 Years 

m 

V 

93S.- 

1927 - 

New 

20 Years 

5 * 


f.. 3 

1926 

Life of 

Properties 

10 £ 



1927 

Life of 

Properties 

11 £ 

\s 

: - I 

1926-27 

1923 

Ve.rious 

4 Years 

25 £ 

25 4 


u- 1U 

7 

1926-27 

S H 

6 Years 

15 $ 

✓ 

' 35 

1926-27 

1923 

S H 

10 Years 

10 £ 
10 £ 


^ 4 

1926 

S H 

10 Years 

10 g 

-• 

5_ 


6l 776 91 

163 560 01 
6 256 02 


$ 


33 69s 56 

I 

9k 724 92 


12 512 04 
397 09 


19 634 92 


!9 369 34 
740 33 


5 225 00 
13 272 39 


12 850 00 


3 960 30 
276 35 


33 394 23 4l 210 68 


L 


135 631 60 
127 64 


73 932 07 
136 13 


6 525 76 


14 536 23 
375 90 


7 979 29 
717 33 


6 056 81 


3 737 75 
917 73 


S 652 2< 


536 24 


5 372 32 


311 40 

-O. 


401 05 
15 57 


.251-iS 


520 10 


% 2 769 1 U 7 33 % 475 189 53 % 313 563 50 


32 






A 


WJ 


-,-rc* W 



,”V 

— 





CRYS TAL £_J_i S_3_X-J-S-J-2_£ S-B.A.g-I-^LB 


No. 6163 
Corco Oil Refining Corp. 

Helvering, Commissioner of Internal Revenue 

j. »# ”*2 •inp«V5‘ 
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Biomao or Taxasu Tux 


Axooont 


Amount 


ASSETS 

1. Cith... ..—. 

2. Notes receivable ... 

3. Accounts receivable--. 

Less reserve for bad debts- 

4. Inventories: 

Raw materials__ 

Work in process. 

Finished goods.. 

Supplies..... 


5. Investments: 

Obligations of a State, Territory, or any political subdivision 

thereof, or the District ol Columbia___ 

Securities issued under the Federal Farm Loan Act, or under 
such Act as amended....... . 

Obligations of the United States or its possessions-— 

6. Loans (describe fully): 


■*?o 050 11 


271 752 6U 


J 


7. Deferred charges: 

Prepaid insurance- 


Prepaid taxes.. 

Other Prepaid I terns 


8. Capital assets: 


Land and Leases . 


72 S 

862 

lAAiAiRsflnerlpfi . .. . 

NMMUMfaftsUIequipment.Riiil di Pf*c.- 


JlQX 

. 223 . 

Furniture and fixtures.. .. . . .. 



010 

Delivery equipment. . . . ..... 


lU 

951 

lank £arc 


..9.31 

.533. 

IiS.a S .e:..S.aui.p_rn e. nt... 

. 

s6 

627 

Less reserves for depreciation and depiction..... 

$. .2. 

. 

.22 X 

Lm 

.112. 

.Mo. 


9. Patents..-.... 

10. Good wiH___ 

11. Other assets (describe fully): 

Mat erial and Supplies_ 

„S.t.Q.c&:s ..l:i..Q.tb.eg...g.9.rp.Q.ra..<A.P.a.?.. 

Pr ep aym ents - Crude Oil . 

Ap p reci ation to P lants _ 

12. Total Assets... . 

LIABILITIES 

13. Notes payable..-.—.... 

14. Accounts payable... 

15. Accrued expenses (describe fully): 

_laj*L£J5.. Pa zaJb.lA........ 

Expense Payab le_ 


16. Other liabilities (describe fully): 

Tax Reserve _ 


.$._ 1133! 

.IS U6U 

il. 11.111 


_2.0.-3i 13Z 

6 si 702 91 


335 } 1121 5S 


37U 000 0( 
200 2^0 7« 


SI 770 !15 


w 

V 


„69iLniLLi 


21 167! 02ll x§ 


191 S9j 

20U'73! 

I 17 1 8171 72l ✓ I ^91 3^0 8 ^/ 

5 




376 } 00 

6 


ikio.- 


6 

933 

i 

536 210 

7-50! 

. 119 . 


20 5S3 6 


—_I_I 1 

. 0 -l. 3 U. 6 l_ 


m 


joaLs& 

10 0C 2! 536 


E&31 




I WLM EEEE 


s6d sfc 


5^/ 


Helvering, Commissioner of Internal Revenue 

























































































Page 4 of Return 


tii m ww 
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QUESTIONS 


KIND OF BUSINESS 


1. By mean* of the key letters given below. Identify the corporation’s main 
income-producing activity with one of the general classes, and follow this by a special 
description of the business sufficient to give the information called for under each 
general class. 

A.—Agriculture and r ela ted industries, including fi«hfr>g, logging, lee harvesting; 
etc., and also the leasing of such property. State the product or products. B.— 
Mining and quarrying, including gas and ofi we&s, and also the leasing of such prop¬ 
erty. State the product or products. C.—Manufacturing. State the product and 
also the material if not implied by the name of the proanet. D. —Construction— 
excavations, buildings, bridges, railroads, ships, etc., also equipping and 
same with systems, devices, or machinery, without their manufacture. State nature 
of structure* built, materials used, or land of installations. Kl.—Transportation— 
rail, water, local, etc. State the kind and special product transported, if any. 
Eg.—Public utilities—gas (natural, coal, or water); elqptrie light or power (hydro or 
steam generated): heating (steam or hot water); telephone; waterworks at power. 
E3.—Stonge—without trading or profit from sales—(elevators, warehouses, stock¬ 
yards, ete.). State product stared. EL—Lessing transportation or utilities. State 
kind of propert y , r .—Trading in goods bought and not produoed by the trading 
concern. State manner of trade, whether wholesale, retail, or commission, and prod¬ 
uct handled. Sales with storage with profit primarily from sate. G.—Se rvice 
domestic, including hotels, restaurants, etc.; amusements; other professional, per¬ 
sonal, or technical service. State the service. H.—Finance, including hanking, real 
estate, insurance. L—Concerns not falling in above classes (a) because of com¬ 
bining several of them with no predominant business, or (6) for other reasons. 

2. Concerns whose business involves activity falling in taro or more of the above 
general classes , where the sews product is ooncemed, abould report business aa id e n t ified 
with but one of the above general classes; for example, concerns in A or B which also 
transport and market their own product exclusively or mainly, should still be iden¬ 
tified with rifissfw A or B; ooncerns’in C (manufacturing) which own or control their 
source of material supply In A or B and which also transport, sell, or Install their earn 
product exclusively or mainly, abould be Identified with manufacturing; co n cerns In 
D may control or own the source of supply of materials used exclusively or mainly hi 
their constructive work; concerns in El or E2 may own or control the source of their 
material or power; concerns in F may transport or store their own merchandise, but 
its production would identify them with A, B, or C. 

3. Answers: ^ 

(a) General class (use key letter designation)__.3. &..£■■.. 

(b) Main income-producing business (give specifically the Informition called 

for under each key letter, also whether acting aa principal, or aa agent 

on commission; state if inactive or in liquidation)__ 


(&) Did exactly the same conditions, as are set out In the Schedules 

filed for 1927 or prior years, obtain daring the entire taxable year 1928? __ 

If the answer to this question is “no," a statement, setting forth the particulars in 
which the situation has changed, should be attached to and made a part of this 
return. If there have been any changes in stockholdings, a complete schedule of 
such changes should be submitted on Form 853, Affiliations Schedule 3. If then 
are co mp a ni es other than those covered by the Affiliations Schedules far prior yean 
which, applying the tests contained in questions 4. 5, or 6, may have come into 
the a ffilia t ed group since 1927, Forms 851, 852; 853, and 853A, are required for 
the entire group for the taxable year. 

(c) Did the corporation file a consolidated r et urn for the preceding taxable 

year on a different sffiUatioa basis from this return? _ If answer Is “y**," 

a copy of the Commissioner’s letter granting permiasiup to change too basis of filing 
under Section 142(e) of the Revenue Act of 1928 should be attached to the ret u rn. 


8. Did the corporation file a return under tfee same name for the preceding 

taxable year?_lifi_ Was the corporation far any way aa outgrowth, result, 

continuation, or reorganisation of a business or b us i ne ss e s In existence during this 

or any prior year since December 31, 1917?_If answer is "yes,” fdve- 

name and address of each predecessor business, and the date of the change in entity. 


Upon such change were any asset, values Increased or decreased?_ 

If the answer is “yes," closing balance sheets of eld business and opening *»**""« 
sheets of new bsm si must be furnished. 


BASIS OF RETURN 

9. Is this ret u rn made on the basis of actual receipts and disbarsecnents?_ll^__ 
1 2 not, describe fully what other basis or method was used in computing net income. 


VALUATION OF INVENTORIES 

10. State whether the inventories at the beginning and end of the year 

were valued at cost, or cost or market, whichever is lower. If other bate was used, 
describe fully, state why used and the date inventory waa last xeeondled with stock. 


AFFILIATIONS WITH OTHER CORPORATIONS 


4. Does the corporation own 96 per cent or mem of the outst a iwUp g capital 

stock of sTMTtW domestic corp o r a tion or of other corporations?._Ttt _ 

5. Is 95 per cent or more of yoar outstanding capital stock owned by anot h e r 

corporation?__J S jI .. . ... ... 

6. Is 95 per cent or mom of your outstanding capital stock aa wdl as 95 per oent 
or mom of the outstanding capital stock of anoth er corporation or of other corpora¬ 
tions owned by the same interests? ^ 

7. If the answer to questions 4, 5, and 6, or to any of them, is "yes,” answer tbs 
following: 

(a) Did tbs corporation file Forms 851, 852, 853, and 853A for the taxable year 

1924 or subsequent taxable yearn?.7g? If tbs answer to this question is 

“yes." these forms wfll not be required, except under the circumstances described in 
question (b). It the answer to this question is “no," and the answer to que st i on s 
4, 5, aad 6, or to any of them, is “yes," procure from the Co Hector of Internal Rev¬ 
enue for your district Forms 851, 852,853, aad 853A, Affiliations Schedules 1, 2, 3, 
and 4, white shall be filled in and filed as a part of this return. If the answer to 
this question is “no,” question (6) need not be answered. _ 


LIST OF ATTACHED SCHEDULES 

11. Znter below a list of all schedules accompanying this retor 
a brief title and the schedule number. The name ud address of the < 
be placed on each separate schedule accompanying the return. 


for each 
a should 


The corporation’s books am in care of. 
Located at .. .. . 


AFFIDAVIT 

We, tee undersigned, president and treasurer of the corporation for white this return i* matte, being mver^y duly sworn, each fox himste ^ 

including the accompanying schedules and statements, has been examine d by him and is, to the beet of his know^jwand o teef, a trsoa ad complete ntarnmaAop. t,\xA aith, 
for the tarn hie year as stated, pursuant to tbs Revenue Act of 1928 end the Regulations issued under authority thereof. A —- J 


Sworn to and subscribed before me 


NOTABtal 




day of. 


:,*92®. 



No. 6163 

Coroo Oil Refining Corp. 
v# 

Helvering, Comral88loner of Internal Revenue 
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INFORMATION RETORN OF SUBSIDIARY OR AFFILIATED CORPORA 

WHOSE NET INCOME IS INCLUDED IN A CONSOLIDATED RETURN FILED BY THE PARENT OR 

CORPORATION FOR INCOME TAX PURPOSES 

i 

For Calendar Year 1927 


If xhn» for 
yum 1)27, So it urn or b*- 
foro Mar* IS, M2*. wW. 
tha Coloctor W Internal 
Ramona for tko District« 
vfcidi tfao Sohidoqr or 


its prindpol atiea. 

U tho r ofaan io for a 
Goal yoer. So k on ar 
W o n (to lSdi doy oi tho 
MM tamA Um« tfas 
dooo of (Go Goal yum. 


Or fiscal year begun. 




_, 1928 , and ended. 


CORCO OIL REFINING CORPORATION 


(Name) 


(Street and Number) 

SHREVEPORT, IOUTBTaINA. 


(Post 02V.O and Butv) 



Under mws of what State^ 


a. Date incorporated „0 e t ob er ^gj. Jg§,_ 

2. Kind of business P*-trol eua Refining and V arketlng Active or inactive! Act ive 

3. If a return was mado on Form 1122 for 1926, to what Collector’s office was it sent! . 

4. Par value of capital stock outstanding at beginning of taxablo year: 


(o) Common, S_150.aD.CLQ*Q.0 -; (5) prefjifod, S— x.. 




5. Name of parent or principal corporation_CBY-S.TA-L-. OIL BE.TIN ING CORPQR 

6. Address of parent or principal corporation _ 


SSL 




7 . Internal revenue district in which consolidated return was filed -.S^aL.f.r.1 eaa S-»--la 


(Qtvt district 4e city and Stott) 

8. The department prefers that the entire tax shown on a consolidated return be paid by the parent or principal 
reporting corporation, instead of being apportioned among the corporations composing the affiliated group. 
Howover, if apportionment is made, state tho percentage of the consdlidsted income tax for tho year to bo assessed 

\ 

against the subsidiary or affiliated corporation making this return none _%, amo unt 8_ 


We, the undersigned, president and treasurer of the above-named subsidiary or affiliated corporation, being 
severally duly sworn, each for himself deposes and says that tho foregoing return, including tho accompanying 
list (if any), has been examined by him and is, to the best of his knowledge and belief, a (rue and complete return 
of information made in good faith, pursuant to tho Revenue Act of 1928 and the Regulations issued thereunder. 


Swum to and subscribed before me this 




3—14JM6 
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poration and of Corco Oil Refining Corporation for the 
year 1927 was made by a revenue agent who| submitted a 
report of his examination dated January 18, 1)929 in which 
he reports a net income for Corco Oil Refining Corpora¬ 
tion for 1927 of $84,873.11 and a net loss for Crystal Oil 
Refining Corporation for 1927 of $127,636.19] and a com¬ 
bined net loss for 1927 of $42,763.08. 

I 

(4) For the year 1928 a Federal income ta^ return was 
filed by the Crystal Oil Refining Corporation, which is 
stated therein to be a consolidated return, showing after 
deductions a net income of $149,040.99. One df the deduc¬ 
tions taken is set forth as “Net Loss for prior year” and 
is in the amount of $42,763.08. 

(5) For the calendar years 1927 and 1928 Corco Oil Re¬ 
fining Corporation filed no separate Federal income tax 
returns but filed an information return for the year 1927 in 
which it reported its parent or principal corporation to be 
the Crystal Oil Refining Corporation. The retjirns filed by 
Crystal Oil Refining Corporation for the ye^rs 1927 and 
1928 are attached hereto as Exhibits A and B respectively 
to this stipulation and made a part thereof; and the infor¬ 
mation return of Corco Oil Refining Corporation for 1927 
is attached hereto as Exhibit C to this stipulation and made 

a part thereof. 

20 (6) The deficiency notice for the yeal* 1928 from 

which this appeal is taken, a copy of iwhich is at¬ 
tached to the petition, shows that Corco Oil Rjefining Cor¬ 
poration had a net income for that year of $20Q,653.07, and 
that Crystal Oil Refining Corporation had a [net loss for 
that year of $8,849.00, and that there was an aggregate net 
income for 1928 of $191,804.07; and it is stipulated that the 
aggregate net income so determined results frc^m disallow¬ 
ing the “Net Loss for prior year $42,763.08” taken as a 
deduction on the 1928 return of Crystal Oil Refining Cor¬ 
poration and by adding that amount to the net income of 
$149,040.99 reported in said return. ' 

HENRY A. McCarthy, 

Attorney for Petitioner. 

C. M. CHAREST, j 

General Counsel, 
Bureau of Internal Revenue, 

NG/bj. 2/1/33. Attorney for Respondent. 

(Here follow photolithographed pages 21-37.) 
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CORCO OIL REFINING CORPORATION VS. 


38 United States Board of Tax Appeals. 

Docket No. 56675. 

CorcP Oil Refining Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Henry A. McCarthy, Esq., for the petitioner. 

Nathan Gammon, Esq., and V. F. Weekley, Esq., for the 
respondent. 

Memorandum Opinion. 

Trammell : 

This is a proceeding for the redetermination of a defi¬ 
ciency in income tax for 1928 in the amount of $5,131.57. 
The contention of the petitioner is that it had no taxable in¬ 
come during the taxable year and that all its income re¬ 
sulted from intercompany transactions with its parent cor¬ 
poration. None of the other issues set forth in the petition 
are presented. 

The facts were stipulated except as hereinafter stated. 
The petitioner Corco Oil Refining Corporation was incor¬ 
porated under the laws of the State of Delaware October 14, 
1926 and has its principal office at 929 Market Street, 

39 Wilmington, Delaware, but conducts its business at 
Shreveport, Louisiana and has an office at Shreve¬ 
port, Louisiana. 

The authorized capital stock of the Corco Oil Refining 
Corporation was $150,000 divided into 1,500 shares of the 
par value of $100 each. The incorporators subscribed to 
the capital stock as follows: 

Number of 


Name. Residence. shares. 

J. Vernon Pimm Philadelphia, Pa. 13 

E. M. MacFarland Camden, N. J. 1 

R. L. Spurgeon Wilmington, Del. 1 


The remaining 1,485 shares were subscribed by Crystal 
Oil Refining Corporation, which also immediately after¬ 
wards acquired the 15 shares subscribed by the three in¬ 
corporators above named and thereafter was the owner 
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of the entire capital stock of the Corco Oil Refining Cor¬ 
poration throughout the years 1927 and 1928. 

For the calendar year 1927 a Federal income j tax return 
was filed by Crystal Oil Refining Corporatiorj, which is 
stated therein to be a consolidated return, showing a net 
loss of $77,281.49. Thereafter a field examination of the 
income tax liability of Crystal Oil Refining Corporation 
and of Corco Oil Refining Corporation for the year 1927 
was made by a revenue agent who submitted a report of his 
examination dated January 18, 1929 in which he reports a 
net income for Corco Oil Refining Corporation for 1927 
of $84,873.11 and a net loss for Crystal Oil Refining Cor¬ 
poration for 1927 of $127,636.19, and a combined net loss 
for 1927 of $42,763.08. 

40 For the year 1928 a Federal income tax return 
was filed by the Crystal Oil Refining Corporation, 

which is stated therein to be a consolidated return, show¬ 
ing after deductions a net income of $149,040.99. One of 
the deductions taken is set forth as “Net losjs for prior 
Year” and is in the amount of $42,763.08. ! 

For the calendar years 1927 and 1928 Corco Oil Refining 
Corporation filed no separate Federal income tax returns 
but filed an information return for the year 1927 in which 
it reported its parent or principal corporation to be the 
Crystal Oil Refining Corporation. The deficiency notice 
for the year 1928 from which this appeal is taken, a copy 
of which is attached to the petition, shows that Corco Oil 
Refining Corporation had a net income for tl^at year of 
$200,653.07, and that Crystal Oil Refining Corporation had 
a net loss for that year of $8,849, and that there was an ag¬ 
gregate net income for 1928 of $191,804.07; and it is stipu¬ 
lated that the aggregate net income so determjned results 
from disallowing the “Net Loss for prior year $42,763.08” 
taken as a deduction on the 1928 return of Crvbtal Oil Re¬ 
fining Corporation and by adding that amount to the net 
income of $149,040.99 reported in said return. 

It was established by testimony that the petitioner did 
no business except with its parent corporation, the Crys¬ 
tal Oil Refining Corporation. The plant of the petitioner is 
located on land that belongs to the Crystal Company. Its 
properties consisted of a gas cracking plant, j It receives 
all of its crude or gas oil from the Crystal Company, 

41 and all of its refined products are turned back to the 
Crystal Company. All sales are made t|y the Crys- 

3—6163 a 
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tal Company. Tlie officers of the two corporations have 
always beeii the same. The petitioner acquired the raw 
material from the Crystal Oil Refining Corporation at 
market price and the Crystal Company took the refined 
product from the petitioner at market prices. On the books 
of the companies the transactions were treated as sales. 
For 1928 the petitioner declared a dividend to its sole stock¬ 
holder, the Crystal Oil Refining Corporation. 

The petitioner’s contention is that since the two corpo¬ 
rations were affiliated and filed consolidated returns that it 
should pay no tax, that no part of the consolidated net in¬ 
come should be attributable to it due to the fact that all 
of the income which it received was from the parent com¬ 
pany in intercompany transactions between the two. The 
pertinent provisions of the statute are as follows: 

Revenue Act of 1926. 

Sec. 240 (a). Corporations which are affiliated within the 
meaning of this section mav, for anv taxable year, make 
separate returns or, under regulations prescribed by the 
Commissioner with the approval of the Secretary, make 
a consolidated return of net income for the purpose of this 
title, in which case the taxes thereunder shall be computed 
and determined upon the basis of such return. If return 
is made on either of such bases, all returns thereafter made 
shall.be upon the same basis unless permission to change 
the basis is granted by the Commissioner. 

(b) In any case in which a tax is assessed upon the basis 
of a consolidated return, the total tax shall be computed 
in the first instance as a unit and shall then be assessed 
upon the respective affiliated corporations in such propor¬ 
tions as may be agreed upon among them, or, in the ab¬ 
sence of any such agreement, then on the basis of 
42 the net income properly assignable to each. There 
shall be allowed in computing the income tax only 
one specific credit computed as provided in subdivision (b) 
of section 236. 


# * * * # # * 

(f) In any case of two or more related trades or busi¬ 
nesses (whether unincorporated or incorporated and wheth¬ 
er organized in the United States or not) owned or con¬ 
trolled directly or indirectly by the same interest, the 
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i 

Commissioner may and at the request of the taxpayer shall, 
if necessary in order to make an accurate distribution or 
apportionment of gains, profits, income, deductions, or capi¬ 
tal between or among such related trades or businesses, 
consolidate the accounts of such related trades or busi¬ 
nesses. 

Under section 240 (b) in the case of a consolidated re¬ 
turn the total tax is to be computed in the first instance 
as a unit and shall then be assessed upon the respective 
affiliated corporations in such proportions as ma| be agreed 
among them or in the absence of any such agreement then 
on the basis of the net income properly assignable to each. 
There is no evidence in this case of any agreement between 
the corporations as to the proportion of the tax to be as¬ 
sessed to each corporation and therefore the tot^l tax under 
the statute must be assessed upon the basis of the net in¬ 
come properly assignable to each. The respondent has as¬ 
sessed the tax against the petitioner on the bbsis of the 
net income properly assignable to it. We do not think that 
the evidence to the effect that all of the inconje that this 
petitioner received was due to intercompany transactions 
is sufficient to show that the determination of tljie respond¬ 
ent is in error in this respect. 

43 We do not consider that the action of tie respond¬ 
ent in disallowing the net loss of the Crvstal Oil Re- 
fining Corporation in the consolidated return is before us 
for decision in this proceeding in view’ of the statements of 
counsel as to what issues are to be presented fbr decision. 

However, in anv event under the decisions j of the Su- 
preme Court in the cases of Woolford Realty Company v. 
Rose, 286 U. S. 319 and Planters Cotton Oil Company v. 
Hopkins, 286 U. S. 332, there appears to be no error in the 
action of the respondent in disallowing the deduction. 

Reviewed bv the Board. 

Judgment will be entered for the respondent J 

Enter: Entered Jul. 31, 1933. 
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44 United States Board of Tax Appeals, Washington. 

Docket No. 56675. 

Corco Oil Refining Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered July 31, 1933, it is 
ordered and decided that there is a deficiency of $5,131.57 
for the year 1928. 

Enter: Entered Jul. 31, 1933. 

[Seal U. S. Board of Tax Appeals, 1924.] 

(Signed) CHARLES M. TRAMMELL, 

Member. 

45 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 26, 1933. 

United States Board of Tax Appeals. 

Docket No. 56675. 

Corco Oil Refining Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, through their respective attorneys, that the 
decision of the Board of Tax Appeals in the above-entitled 
cause may be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia. 

This agreement is filed pursuant to Section 1002 (d) of 
the Revenue Act of 1926. 

(S.) HENRY A. MCCARTHY, 

A. L. S. 

Attorney for Petitioner. 

E. BARRETT PRETTYMAN, 

A. L. S. 

General Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent. 

Washington, D. C., October 26, 1933. 
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46 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 26,1933. 

In the Court of Appeals of the District of Columbia. 

Board of Tax Appeals. j 

No. 56675. i 

I 

Corco Oil Refining Corporation, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Board of Tax Appeals Decision. 

. 

To the Honorable the Judges of the Court of [appeals of 
the District of Columbia: 

i 

The Corco Oil Refining Corporation, petitioner, hereby 
presents its petition for the review by the Cc^urt of Ap¬ 
peals of the District of Columbia of a decision by the 
United States Board of Tax Appeals rendered in this 
cause on the 31st day of July, 1933, determining an alleged 
deficiency against petitioner for Federal incoipe taxes for 
the calendar year 1928 in the amount of $5,131.57 and re¬ 
spectfully shows: 


Nature of the Controversy. 

(a) That petitioner is a corporation incorporated under 
the laws of the State of Delaware, doihg business 

47 in the State of Louisiana, and was at tl)ie time the 
controversy in this case arose, and still jis a wholly 
owned subsidiary of Crystal Oil Refining Corporation, a 
corporation of the State of Maryland, likewise doing busi¬ 
ness in the State of Louisiana. 

(b) That the said petitioner was incorporated in the 
year 1926 and its entire capital stock has been continuously 
owned by the parent company, Crystal Oil Refining Cor¬ 
poration from the time of its incorporation. 

(c) That Crystal Oil Refining Corporation Was engaged 
in the refining of petroleum at its refinery in Shreveport, 
Louisiana, and the business of petitioner consisted of 
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carrying on the cracking of petroleum for making gasoline 
and other products, and during the tax year involved, to 
wit, the year 1928, petitioner carried on its said business. 

(d) That all supplies required and used by petitioner 
were obtained from the parent company, and all products 
manufactured by petitioner delivered to the parent com¬ 
pany, and petitioner did no business with any other per¬ 
son or persons, partnership, corporation or corporations 
than the said parent company, Crystal Oil Refining Cor¬ 
poration. 

(e) That all its items of business of any and every kind 
were intercompany items and should be eliminated from 

any income tax return. 

48 (f) That the Crystal Oil Refining Corporation, 
the parent company, made consolidated income tax 

returns for itself and petitioner from the time of the in¬ 
corporation of petitioner in the year 1926 to and including 
the income tax return for the vear 1928 in controversy. 

(g) That a deficiency in the income tax of said Crystal 
Oil Refining Corporation for the tax year 1928 was first 
claimed by the respondent against the said parent Crystal 
Oil Refining Corporation, but the respondent, Commis¬ 
sioner of Internal Revenue, subsequently changed his claim 
to a claim for deficiency against the petitioner, Corco Oil 
Refining Corporation, under the said consolidated return 
filed by its parent, Crystal Oil Refining Corporation, and 
allocated the same to petitioner and abandoned the claim 
against the parent company. 

(h) That upon a joint appeal by the parent, Crystal Oil 
Refining Corporation, and petitioner, Corco Oil Refining 
Corporation, to the Board of Tax Appeals, on motion of 
the Commissioner of Internal Revenue, the Crvstal Oil Re- 
fining Corporation was dismissed from the proceeding and 
the same continued against your petitioner. 

(i) That a hearing was had before the Board of Tax 
Appeals on or about the First day of February, 1933 and 

evidence taken in support of the claims of petitioner, 

49 and on July 31, 1933 the Board of Tax Appeals 
rendered its decision and entered the order here¬ 
inabove referred to, that there was a deficiency for the 
year 1928 for which your petitioner was liable in the 
amount of $5131.57, and from which decision and order 
this appeal is taken. 
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Assignments of Error. 

. 

Petitioner avers that the Board of Tax Appeals erred 
to the Petitioner’s prejudice as follows: 

1. In finding a deficiency due by Petitioner inj the sum of 

$5131.57. i 

2. In not finding that all the transactions of petitioner 
were intercompany transactions between it and the parent, 
Crystal Oil Refining Corporation, of which petitioner was 
a wholly owned subsidiary, and were therefore not taxable. 

3. In not finding that Petitioner had no taxable income 
for the year 1928 in controversy. 

4. In dismissing the Crystal Oil Refining Corporation, 
parent Company, one of the joint petitioner^, from the 
cause before hearing. 

5. In not finding that no tax was due by petitioner. 
50 6. In not sustaining the prayer of Petitioner. 

CORCO OIL REFINING 
CORPORATIQN, 

Petitioner , 

ByS. P. CLARK, 

Prest. 

Henry A. McCarthy, 1529 Walnut Street, Philadelphia, 
Pa., Counsel. 

State of Pennsylvania, j 

County of Philadelphia , ss: 

5. P. Clark, being duly sworn according to law, deposes 
and says that he is President of Corco Oil Refining Cor¬ 
poration, the petitioner named in the foregoing Petition, 
authorized to make this affidavit for petitioner, and that 
the facts set forth therein are just and true hs he verily 
believes. 

S. P. CLARK, 

Prest. 

Sworn to and subscribed before me this 24th day of 
October A. D. 1933. 

[seal.] W. EVANS SIJNCH, 

Not&ry Public. 

My commission expires Jan. 24, 1937. 
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51 [Stamp:] United States Board of Tax Appeals. 

Lodged Feb. 3, 1934. 

[Stamp:] United States Board of Tax Appeals. Filed 

Feb. 5, 1934. 

Board of Tax Appeals. 

No. 56675. 

Corc6 Oil Refining Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Narrative of Testimony. 

Alvin J. Ahlum (Sworn): 

Is Assistant Secretary of Corco Oil Refining Corporation, 
also officer of Crystal Oil Refining Corporation—Has been 
connected with both companies since their organization— 
Plant of Corco is located on one three-quarter acre which 
belongs to Crystal. Its only property consists of a crack¬ 
ing plant—Corco secures all its crude or gas oil from Crys¬ 
tal and all its refined products are turned back to Crystal— 
Finished products are sold by Crystal. Corco never did 
business with any one but Crystal—Officers in both com¬ 
panies have always been the same—An information re¬ 
turn was filed for Corco for 1928. Cross-examination bv 
Commissioner’s attornevs. 

V 

Purpose of organizing Corco was to elaborate on process 
of refining Crystal head (sic) and merely to protect Crystal 
against patent suits which might arise—Crystal wanted 
to limit its liability to amount it had invested in the stock 
of Corco. Witness kept books of Corco and also was in 
charge of books of Crystal. 

52 When Corco took over crude products from Crys¬ 
tal it was at an arbitrary price—charged the prod¬ 
uct run through the stills to Corco at market prices and 
took refined product back at finished prices of products 
although they had to go through additional processes be¬ 
fore they were finished for the market—followed market 
prices in dealings between the two companies—The gas 
oil spoken of is about the fourth cut of crude as it goes 
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through the still. The unfinished gasoline w^s then de¬ 
livered back to Crystal. 

The gas oil was treated on the books of Crystal as a sale, 
it was merely a matter of bookkeeping, and as ja purchase 
on books of Corco, at market prices—arbitrary. The trans¬ 
fer of gasoline to Crystal was treated as a sale on books of 
Corco. Crystal allowed an arbitrary price for gasoline al¬ 
though it had to go through agitator and be treated before 
it was available for sale as gasoline. It was treated as a 
purchase on books of Crystal and as a sale op. books of 
Corco at market price. Crystal took profits of Corco as 
fast as accumulated in form of dividend. There was a div¬ 
idend to Crystal sole stockholder in 1928. Witness did not 
know exact amount of dividend. Witness could pot be posi¬ 
tive that an information return for the year 1929 was filed 
by Corco. It was his impression that it was, bpt he could 
not swear to it. Crystal paid $150,000. for capital stock 
of Corco all in cash at par. 

53 Witness’ understanding is that the wtyole idea at 
time Corco was organized was that Crystal might 
get into serious litigation over cracking processes, and to 
avoid liability for possible patent violations Corco was 
formed. 

Nothing in Charter of Corco to prevent purchase of raw 
material from others than Crystal or from sellipg gasoline 
extracted from raw material to others than Crystal. 

i 

Re-examination: 

The products returned by Corco to Crystal f,br the pur¬ 
poses of transfer between the companies were j charged at 
arbitrary prices and it was easier to use market prices of 
gas than any other figure. The products were pot finished 
—not gasoline, but were taken back as gasoline. 

Ralph B. Eglin (Sworn): 

Is accountant—had charge of preparing income return 
for Crystal since organization—Prepared the consolidated 
returns—filed information returns both for 1927 and 1928. 

Cross-examination: 

Returns for 1927 and 1928 covered operations of both 
Corco and Crystal and no other companies. 
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Personally mailed information return for 1928 to the 
Collector similar in character to return for 1927 attached 
to Stipulation. 

Approved: 

E. BARRETT PRETTYMAN, 

General Solicitor , Bureau of Internal Revenue. 
HENRY H. McCarthy, 

Attorney for Petitioner. 

Received and ordered filed this 5th dav of Feb. 1934. 
(S.) C. M. TRAMMELL, 

A. L. S., 

Member. 

54 U. S. Board of Tax Appeals. Filed Jan. 17, 1934. 
United States Board of Tax Appeals. 

Docket No. 56675. 

Corco Oil Refining Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Preparing and Printing Record in Appeal to 
the Court of Appeals of the District of Columbia in the 
Above Case. 

To be included: 

1. Petition of taxpayer to Board of Tax Appeals. 

2. Answer of Respondent. 

3. Motion of Respondent for dismissal as to Crystal Oil 
Refining Corporation. 

4. Ordet of Board on Motion to Dismiss. 

5. Stipulation of Facts as agreed between the attorneys 
for Petitioner and Respondent. 

6. Narrative of Testimony. 

7. Opinion of Board Member. 

8. Final Order of Board of Tax Appeals. 

9. Petition for Review of Board of Tax Appeals’ De- 
- cision addressed to the Judges of the Court of Appeals of 

the District of Columbia, filed by Petitioner. 
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10. Stipulation signed by attorneys for parties that De¬ 
cision of Board of Tax Appeals may be reviewed by Court 
of Appeals of the District of Columbia. 

(S.) HENRY A. MCCARTHY, 

Attorney for Petition — Appel-ant. 

1/15734. 

To Clerk of Board of Tax Appeals. I 

55 United States Board of Tax Appeals, Washington. 

Docket No. 56675. ! 

Corco Oil Refining Corporation, Petitioner, 

v. 


Commissioner of Internal Revenue, Respondent. 

i 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tpx Appeals, 
do hereby certify that the foregoing pages, 1 to 54, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record 
as called for by the Praecipe in the appeal as 
bered and entitled. 

In testimony whereof, I hereunto set my hapd and affix 
the seal of the United States Board of Tax appeals, at 
Washington, in the District of Columbia, thisj 6th day of 
February, 1934. 


in my office 
above num- 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , United States Board of Tax\ Appeals. 

56 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 3, 1934. 


United States Board of Tax Appeal^. 

Docket No. 56675. 

Corco Oil Refining Corporation, Petitioner, 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, through their respective attorneys, that the 
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time for perfecting the Petition for Review be enlarged 
to February 10, 1934, and further that this stipulation be 
made part of the printed record in the case. 

HENRY A. McCarthy, 

Attorney for Petitioner . 

(S.) E. BARRETT PRETTYMAN, 

General Counsel , 
Bureau of Internal Revenue, 
Attorney for Respondent . 

Now, February 6, 1934, the foregoing stipulation enlarg¬ 
ing time certified from the record as a true copv. 

B. D. GAMBLE, 

Clerk, U. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6163. 
Corco Oil Refining Corporation, Petitioner, vs. Guy T. Hel¬ 
vering, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Feb. 9, 1934. Henry 
W. Hodges, Clerk. 
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CORCO OIL REFINING CORPORATION, 

Petitioner-Appellant, 


v . 


GUY T. HELVERING, Commissioner of Internal Revenue. 

Respondent-Appellee . 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


1529 Walnut Street, 
Philadelphia, Pa. 


HENBY A. McCABTHY, 

Attorney for Appellant. 
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STATEMENT OF FACTS. 


(Parentheses are references to pages in the; printed 

Record.) 

Appellant was the wholly owned subsidiary of 
Crystal Oil Refining Corporation (R. 14) j formed 
merely to elaborate on a process of refining and protect 
parent company against patent suits whic}i might 
arise (R. 24). 

Appellant never did business with any one but 
parent Crystal Company (R. 24). 

Appellant engaged in the “cracking’’ |of crude 
oil, secured all its crude or gas oil from parent Crystal 
Company, and turned back to parent Crystal bompany 
all its refined products. (R. 24.) 

Transactions were treated as sale and [purchase 
on books of both companies merely as matted of book¬ 
keeping (R. 25). Consolidated Returns were filed by 
parent Crystal Company for itself and appellant from 
the time of incorporation of appellant in 1926. Revenue 
Agents’ report on which deficiency notice yras based 
showed appellant Corco to have net income for 1928 
and parent Crystal net loss for that year (R. 15). 

Commissioner disallowed some claims pi parent 
Crystal Company and claimed a deficiency against sub¬ 
sidiary Corco, appellant herein. A joint petition to the 
Board of Tax Appeals was filed by Crystal hnd appel¬ 
lant (R. 3) and on motion of Commissioner, Crystal 
(parent company) was dismissed from the proceeding 
before hearing (R. 13). Judgment was entered against 
appellant for the amount of alleged deficiency, to wit, 
$5,131.57 (R. 20) for the year 1928. 
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ARGUMENT. 

The contentions of appellant may be reduced 
to three: 

1. Appellant had no taxable income for the year 
1928 as to the taxes of which year this controversy 
arises and, therefore, had no taxes to pay. 

2. Under the Act of 1928 the assessment, if any, 
should have been made against the Crystal Oil Refin¬ 
ing Corporation and not appellant. 

3. Commissioner having dismissed Crystal Oil 
Refining Corporation from this proceeding, no assess¬ 
ment against it can be made herein, but any tax must 
be assessed against it in some separate proceeding. 

1. Appellant Had No Taxable Net Income. 

The facts, about which there is no dispute, show 
that appellant was a wholly owned subsidiary of Crys¬ 
tal Oil Refining Corporation; that its business was 
exclusively with the parent Company Crystal; that it 
did no business with the public nor with any one except 
the parent Company. 

All the book entries of the appellant, as well as 
all actual transactions, were inter-company items. 

The parent Company Crystal made a consolidated 
income tax return for itself and for appellant, its sole 
and wholly owned subsidiary, and if we eliminate all 
inter-company items from the return of the subsidiary, 
it had no income or losses. 

It is now too well settled to admit of argument 
that all inter-company transactions must be eliminated 
between members of an affiliated group in making 
consolidated returns. 
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The filing of a consolidated return was expressly 
authorized if not required by the Act of 1928,! the year 
in controversy. 

Crystal, the parent company, had filed 4 consoli¬ 
dated return for the year 1927 (Exhibit A, pi 14) and 
was compelled to follow the same practice foij the year 
1928 unless the Commissioner gave it percpission to 
change the practice since Section 142 of the I Revenue 
Act of 1928 provided: j 

“ (a) Corporations which are affiliated within 
the meaning of this Section may, for thie taxable 
year 1928, make separate returns or, und^r regula¬ 
tions prescribed by the Commissioner with the 
approval of the Secretary, make a consolidated 
return of net income for the purpose of [this title, 
in which case the taxes thereunder shall be com¬ 
puted and determined upon the basis of such re¬ 
turn. If return for the taxable year 1927 jwas made 
upon either of such bases, returns for the taxable 
year 1928 shall be upon the same basis upless per¬ 
mission to change the basis is granted by the Com¬ 
missioner. ’ ’ | 

The first contention of appellant is covered by the 
Second Assignment of Error in appellant’^ petition, 
i. e., that the Board erred in not finding that! all trans¬ 
actions of appellant were inter-company transactions 
and must be eliminated from the consolidated return. 

The Regulations promulgated by the Commis¬ 
sioner to give effect to the law, and which themselves 
have the effect of law, have since the beginning ex¬ 
pressly provided that intercompany items must be elim¬ 
inated in consolidated returns: 

Regulations 74, Article 734, relating io consoli¬ 
dated returns for 1928, the year in controversy, pro¬ 
vide— 

‘ ‘ Consolidated net income of affiliated corpo¬ 
rations for 1928.—Subject to the provisions cover¬ 
ing the determination of net income of separate 
corporations . . . and subject further to the 
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elimination of intercompany transactions (whether 
or not resulting in any profit or loss to the separate 
corporations ), the consolidated net income shall 
be . . . ” (Italics ours.) 

Similar regulations were promulgated prior to and 
subsequent to Regulations 74 and the rule laid down in 
the above quoted Regulations 74 seems to be, and to 
have been even before the Act of 1928, well recognized. 

See Regulations 69, Art. 635. 

Regulations 78, Arts. 31 and 44. 

Montgomery, Income Tax Procedure 1929, 
p. 27. 

If we do follow the law and eliminate these inter¬ 
company items, there is nothing left for appellant to 
pay taxes upon. 

The very recent case of Post and Sheldon Corpo¬ 
ration, Petitioner v. Commissioner of Internal Rev¬ 
enue, Respondent, 28 B. T. A. p. 341, is in our opinion 
direct authority for this position and good law and 
while the case is still on appeal the opinion of the Board 
should be sustained. In the opinion in this case the 
Board says: 

“Ordinarily it is of no practical importance 
whether in the determination of consolidated net 
income the two sides of an intercompany transac¬ 
tion, that is the payment and consequent deduction 
by one and the receipt and consequent item of gross 
income of the other, are included or eliminated. 
This is because the consolidated net income upon 
which the total tax is computed is the same in 
either event. For the purpose of determining the 
total tax, it is important that both sides shall be 
used to balance the computation, cf. Bermont Oil 
Co., 22 B. T. A. 182. But if the total tax is to be 
assigned among the affiliated corporations, it is 
conceivable that the inclusion of intercompany 
transactions, even if balanced as between the two 
corporations affected, may bring about a different 
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apportionment from the exclusion. Whdn, how¬ 
ever, there are prior net losses, which are applica¬ 
ble only to the subsequent net income of the par¬ 
ticular corporation sustaining it, Woolf ord Realty 
Co. v. Rose, supra; Planters Cotton Oil Co. v. Hop¬ 
kins, supra; Delaware & Hudson Co., 26 B. T. A. 
520, it is plain not only that the treatment of inter¬ 
company items affects the apportionment of in¬ 
come and tax, but also that it enters into tfhe deter¬ 
mination of the consolidated net incojne upon 
which the total tax is computed. 

In such a situation the question whetjier inter¬ 
company items shall be included or excluded is a 
question of right, and the Commissioner tnust deal 
with it as such. It is argued here that thd auditing 
practice in the Bureau is to eliminate bnly such 
intercompany items as do not 4 wash dut’, it is 
called. If so, we think it stops short of ^he neces¬ 
sary audit to determine the correct tax^ and is a 
departure from the requirement of the regulations, 
and hence, since the regulations are in this instance 
a projection of the statute, is contrary td the con¬ 
templation of the statute. Article 734, Regulations 
74, prescribes the elimination of intercompany 
transactions with no intimation of exceptions, and 
there is a fair inference from section 113 (a) (12), 
Revenue Act of 1928, that this was what; Congress 
had in mind. It was so held as to 1917 in Buffalo 
Forge Co., 5 B. T. A. 947, upon the insistence of the 
Commissioner, and there is no reason for a differ¬ 
ent answer to the demand of the taxpayer. ’ 9 

2. Under the Act of 1928 the Assessment, if Any, 
Should Have Been Made Against the Crystal Oil 
Refining Corporation and Not Appellant. 

As has been shown above, the elimination of all 

I 

inter-company items left the appellant with po income 
and, therefore, no taxes to pay. At no tiipe, as the 
admitted and proven facts show, was appellant any¬ 
thing but a branch of the manufacturing business of 
Crystal. It made no profits nor losses. Such appeared 
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only as book entries between the two Companies. Elim¬ 
ination of these items, however, did not alter the situa¬ 
tion of the Crystal Company. Whatever the real status 
of the group might be, it remained after the items of 
appellant were taken out just as it had been before and 
the real situation of the enterprise was not changed. 

As has been said by the Supreme Court, refer¬ 
ring to consolidated returns in the case of Handy & 
Harman v. Burnet, 284 U. S. 136; 52 S. Ct. 51; 76 L. 
Ed. 207: 

“The purpose of Section 240 was, by means 
of consolidated returns to require taxes to be 
levied according to the true net income and in¬ 
vested capital resulting from and employed in 
a single business enterprise even though it was 
conducted by means of more than one corpora¬ 
tion. ” 

See also 

Burnet v. Aluminum Goods Mfg. Co., 287 
U. S. 544; 53 S. Ct. 227; 77 L. Ed. 484; 

Aluminum Co. of America v. U. S., 67 Fed. 
(2d) 172. 

The enterprise involved in this case was that con¬ 
ducted by the Crystal Oil Refining Corporation. Ap¬ 
pellant was a part, a branch of that enterprise, doing 
business with none but the parent, and it could not have 
been more a part of the main enterprise if actually in 
the name of the Crystal Company. 

3. Commissioner Having Dismissed Crystal Oil Refin¬ 
ing Corporation From This Proceeding, No As¬ 
sessment Can Be Made Against It Herein, But 
Any Tax Must Be Assessed Against It in Some 
Separate Proceeding. 

The Commissioner, having seen fit to dismiss the 
Crystal Company from the proceeding below, has ren¬ 
dered it impossible for this Court to assess that Com- 
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pany or take any proceedings against it, ev^n should 
it be of opinion that a tax is due by that Company, 
but must leave the Commissioner to take sujsh action 
against the Crystal Company as he may b^ advised 
is proper for him to take. 

I 

CONCLUSION. | 

i 

It is respectfully submitted that the order of the 
Board of Tax Appeals is erroneous and should be re¬ 
versed and judgment entered in favor of this appel¬ 
lant sustaining the prayer of Appellant in it^ petition 
below that the deficiency assessment be discharged. 

Henry A. McCarthy, 

For Appellant. 
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In the Court of Appeals of the District of 

Columbia 

— 

No. 6163 

. 

Corco Oil Refining Corporation, PETiTibNER 

V. I 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

— 

ON PETITION FOR REVIEW OF DECISION OF TH f) UNITED 
STATES BOARD OF TAX APPEALS 

I 

— 

I 

BRIEF FOR THE RESPONDENT 

I 

_ 

OPINION BELOW 

The only previous opinion in this eas^ is the 
memorandum opinion of the Board of Tax Appeals 
(R. 16-19) which is unreported. 

JURISDICTION 

This appeal involves income tax for the calendar 
year 1928, and is taken from the decision of the 
Board of Tax Appeals entered July 31, 1933 (R. 
20). This case is brought to this Court under a 
stipulation by the parties for a review by this 



Court (R. 20) and on a petition for review filed 
October 26, 1933 (R. 21-23), pursuant to the pro¬ 
visions of Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, 109-110, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, 286. 

QUESTION PRESENTED 

The petitioner and the Crystal Oil Refining Cor¬ 
poration with which the former was affiliated in 
1927 and 1928, filed consolidated returns for those 
years. The question here is whether or not peti¬ 
tioner had any taxable income for 1928 as all its in¬ 
come resulted from intercompany transactions 
with its parent corporation. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 
forth in the Appendix, infra, pp. 19-23. 

STATEMENT 

The facts as found by the Board of Tax Appeals 
(R. 16-18) are as follows: 

The petitioner was incorporated under the laws 

i 

of Delaware October 14,1926, but conducts its busi¬ 
ness in Shreveport, Louisiana, and has an office in 
that city. Its authorized capital stock was $150,- 
000 divided into 1,500 shares of the par value of 
$100 each. Immediately after its organization all 
of its stock was acquired by the Crystal Oil Refin¬ 
ing Corporation which was the owner of such stock 
throughout the years 1927 and 1928. 


The Crystal Oil Refining Corporation filed a 
Federal income tax return for 1927 which is stated 
to be a consolidated return and shows a net loss of 
$77,281.49. Thereafter a field examinatioii of the 

i 

income tax liability of this company and the peti¬ 
tioner was made by a revenue agent who reported a 
net income for petitioner for 1927 of $84,$73.11, a 
net loss for the Crystal Oil Refining Corporation 
for that year of $127,636.19, and a combined net 
loss of $42,763.08. 

The Crystal Oil Refining Corporation filed a 
Federal income tax return for 1927 whiclfL is also 
stated to be a consolidated return and sho^vs a net 
income of $149,040.99. Among the deductions 
taken on such return was one entitled “Neli loss for 
prior Year” amounting to $42,763.08. | 

Petitioner filed no separate Federal income tax 
returns for either 1927 or 1928 but filed dn infor¬ 
mation return for 1927 in which it rep$rted its 
parent corporation to be the Crystal Oil Refining 
Corporation. j 

The deficiency notice for the year 1928 On which 
this appeal is based (R. 7-10), shows that peti¬ 
tioner had a net income for 1928 of $2Q0,653.07, 
and that the Crystal Oil Refining Corporation had 
a net loss for that year of $8,849, making et>n aggre¬ 
gate net income for 1928 of $191,804.07. It is stip¬ 
ulated that the aggregate net income so deter¬ 
mined resulted from disallowing the “Netj loss for 
prior Year, $42,763.08” which was taken as a de- 
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duetion Pn the 1928 return of the Crystal Oil Re¬ 
fining Corporation, and by adding that amount to 
the net income of $149,040.99 reported in that 
return. 

It was established by testimony that the peti¬ 
tioner’s properties consisted of a gas-cracking 
plant, which is located on land belonging to its 
parent corporation, that petitioner received all of 
its crude or gas oil from the parent company and 
all of its refined products are turned back to such 
company, as all of its sales are made to that com¬ 
pany, and that the officers of the two corporations 
have always been the same. However, one of the 
witnesses stated that there was nothing in the char¬ 
ter of the petitioner to prevent it from purchasing 
raw materials from the parent company or from 
selling gasoline to outsiders (R. 25). It was fur¬ 
ther shown by the testimony that petitioner ac¬ 
quired its raw material from the parent company 
at market price and that the latter took the re¬ 
fined product from petitioner at market price. On 
the books of both companies these transactions 
were treated as sales and petitioner declared a 
dividend for 1928 to its sole stockholder, the Crystal 
Oil Refining Corporation. 

The Commissioner determined a deficiency in 
income tax for 1928 in the amount of $5,131.57 
and notified petitioner that it would be expected 
to make payment of such amount inasmuch as 
there was no agreement allocating the tax between 
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the two corporations, and as the total income for 

i 

that year was properly assignable to petitioner. 
The Board of Tax Appeals held that the evidence 
offered by the petitioner to the effect that a!ll of its 
income for 1928 came from intercompany transac¬ 
tions, was not sufficient to show that the Com¬ 
missioner’s determination was erroneous, ^nd ap¬ 
proved the deficiency as determined. 

SUMMARY OF ARGUMENT 

: j 

Inasmuch as the parent company of t|ie peti¬ 
tioner had sustained a net loss for 1928, tihjere was 
no income from which to deduct its net loss for 
1927. Accordingly, the Commissioner wasj correct 
in adding the amount of the net loss for 1927, on 
which the deficiency is based, to the income re¬ 
ported on the consolidated return of that corpora¬ 
tion and the petitioner. Also, under the statute 
the whole tax was properly assignable to the peti¬ 
tioner as there was no agreement between these 
companies as to how the assessment should lie made, 
and it appears that all the net income Reported 
on their tax return belonged to the petitioner. 

The fact that such income resulted froih inter¬ 
company transactions does not prevent tjie peti¬ 
tioner from being liable for the tax. It is clfear that 
the provisions in the regulations in regard | to elim- 
inating intercompany transactions does not re¬ 
quire the elimination of all intercompany |ransac- 
tions. To do so would be to ignore other prbvisions 
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in the regulations and to defeat the purpose of the 
statute. When correctly computed, the consoli¬ 
dated net income is the combined net income of the 
affiliated companies. This means that the net in¬ 
come of each affiliate must first be computed 
separately in accordance with the applicable statu¬ 
tory provisions. In making such computations, 
allowable deductions, such as deductions for net 
losses and business expenses, must be made before 
their individual net income can be determined, and 
consequently before the net income of each can be 
added together to make up the consolidated net 
income. Otherwise, the taxpayer would be allowed 
to transfer income from one affiliate to another in 
such manner as to accomplish what the statute 
intends to prevent. 

The kind of intercompany transactions which 
should be eliminated are those which result in no 
actual gain or loss to the group, but the transac¬ 
tions here are not of that kind and should be con¬ 
sidered in determining what deductions may be 
taken by the affiliates, and what the net income of 

each actuallv amounts to. These should also be 
«/ 

considered in determining how the tax shall be 
assessed in the absence, as here, of an agreement 
by the parties. Accordingly, the Board of Tax 
Appeals was correct in approving the tax as 
determined by the Conmiissioner. 
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ARGUMENT 

The petitioner contends that it received!no tax¬ 
able income for 1928 because all of the | income 
shown on its books resulted from intercompany 
transactions, and should be eliminated in Comput¬ 
ing the consolidated net income of itself and its 
parent corporation. On the other hand, it is the 
contention of the respondent that the parent com¬ 
pany had a net loss for 1928; that all the income 
reported by these affiliates on their consolidated re¬ 
turn belonged to the petitioner; that because of 
this fact the net loss claimed by the parent company 
for 1927 was improperly deducted on their 1928 re¬ 
turn ; and, owing to the fact that the companies had 
made no agreement as to how the tax should be 
assessed, that it was all properly assignable to the 
petitioner, including the deficiency which ivas due 
when the amount of the net loss was added to the 
income as first reported. 

Section 142 of the Revenue Act of 1928, infra, 
requires affiliated corporations to make, upder reg¬ 
ulations prescribed by the Commissioner, a consol¬ 
idated return of net income for the taxable year 
1928 if, as here, a consolidated return was made for 
1927. It further provides that the tax in connec¬ 
tion with such a return shall be computed ip the first 
instance as a unit and then assessed to the respective 
affiliated corporations according to their agree¬ 
ment or, in the absence of an agreement^ on the 

55411—34 
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basis of the net income properly assignable to each 
corporation . Article 734 of Regulations 74, inf ra, 
provides that, subject to the provisions for the de¬ 
termination of the taxable net income of separate 
corporations, and also subject to the elimination of 
intercompany transactions, “the consolidated tax¬ 
able net income shall be the combined net income of 
the several affiliated corporations.” The regula¬ 
tions further provide that each corporation making 
a consolidated return shall file with such return 
statements and schedules of their gross income and 
the deductions which each have taken, in order that 
all items of gross income and the deductions may 
be ascertained and verified. 

Attention is called to the fact that under the reg¬ 
ulations just referred to the term “consolidated net 
income” means the combined net income of the sev¬ 
eral affiliated corporations. The consolidated net 
income is of course subject to the provision in re¬ 
gard to eliminating intercompany transactions but 
:such provision does not require that results of all 
transactions between affiliates shall be excluded in 
computing consolidated net income. This is indi¬ 
cated by another provision in the same article of 
the regulations which states that the consolidated 
net income is “subject to the provisions covering 
the determination of taxable net income of separate 
corporations.” In other words, when these two 
provisions of the regulations are read together and 
are considered with the purpose intended to be ac¬ 
complished by consolidated returns, they must 
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mean that the separate net income of each (corpora¬ 
tion is first to he determined in accordance with ap¬ 
plicable provisions of the statute and then com¬ 
bined, eliminating therefrom only those intercom¬ 
pany transactions from w T hich no actual gain or 
loss results to the group, and so resulting iiji no gain 
or loss to the respective affiliates. 

The purpose underlying the statute requiring or 
permitting consolidated returns by affiliates was 
discussed by the Supreme Court in Barnet v. 
Aluminum Goods Co., 287 U.S. 544. It isaid (p. 

i 

•547): ! , 

The purpose of requiring consolidated re- | 
turns by affiliated corporations wap, as the f 
Government contends, to impose the war- 
profit tax, according to true net income and 
invested capital of what was, in practical 
effect, a single business enterprise, even 
though conducted by means of more than one 
corporation. Primarily, the consolidated ; 
return was to preclude reduction of ^he total 
tax payable by the business, viewed ^s a unit, 
by redistribution of income or capital among 
the component corporations by npeans of 
intercompany transactions. * * |* 

In the Aluminum Goods Company case a con¬ 
solidated return was made for 1917, and oije of the 
affiliates was attempting to deduct its advances to 
and stock investment in another affiliate which was 

i . 

liquidated in that year. The statute unddr which 
that case arose required a consolidated return for 
the excess-profits tax, but not for income-tax pur- 



poses, and the regulations provided that the affili¬ 
ated corporations should state their corporate 
relationship and furnish information sufficient to* 
enable a correct computation of the tax on an equi¬ 
table and lawful accounting basis. The regulations 
did not in terms require the elimination of inter¬ 
company transactions as was done in the later ones. 
The Court held that an actual and deductible loss 
had been sustained in that case, and in discussing 
the regulations involved there said (pp. 549-550) : 

These provisions plainly do not lay down 
any rigid rule of accounting to be applied to 
consolidated returns which would exclude 
from the computation of taxable income the 
results of every intercompany transaction, 
regardless of its effect upon the capital 
or the net gains or losses of the business of 
the affiliated corporations. Instead, they 
merely disclose the purpose underlying- 
regulations and statute to prevent, through 
the exercise of a common power of control, 
any intercompany manipulation which 
would distort invested capital or the true 
income of the unitary business carried on 
by the affiliated corporations. Hence, no 
method of accounting, in calculating taxable 
income upon the consolidated return, can be 
upheld, which would withhold from the tax¬ 
payer all benefit of deduction for losses 
actually sustained and deductible under the 
sections governing the computation of tax¬ 
able income, and which at the same time 
would not further, in some way, the very 
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purpose for which consolidated returns are 
required. 

The opinion of the Court in the above case leaves 
no doubt that an actual loss sustained by an affili¬ 
ated corporation, although the result of ! an inter- 
company transaction, must be allowfed as a 
deduction in computing the net income of such cor¬ 
poration even where consolidated returns jare made. 
It follows that an actual gain realized by an affili¬ 
ated corporation, although derived from; an inter¬ 
company transaction, should also be included in the 
•computation of such affiliate’s net income. 

In this connection it is important to be^r in mind 
that corporations, although affiliated ahd making 
consolidated income-tax returns, do not lose their 
identity. They are still distinct entities and are 
treated as separate taxpayers. Sweeps Co i of 
Ameri ca v. Commissioner, 40 F. (2d) 436 (C. C.A. 
'2d) ; Swift & Co. v. United States, 38 F| (2d) 365 

~ *" r **•"■■■ I mmbmwb ' ii ia ■■ m •> | —■» n n > — .. 

(C.Cls ). The net income of each must be deter- 
mined before there can be any determination of the 
consolidated net income, and is computed exactly 
as if there were no affiliation. Thus no question of 
eliminating intercompany transactions arises until 
after the net income of each affiliate has been de¬ 
termined, and in making such determination the 
deductions which the statute allows may be taken, 
including deductions for net losses sustained dur¬ 
ing the first and second years immediately preced¬ 
ing the taxable year. This means that the deduc- 
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tion for net losses must be taken from the income 
of the corporation which sustained the loss and 
may not be taken from the income of another cor¬ 
poration with which it may be affiliated. Wool- 
ford Realty Co. v. Rose, 286 U.S. 319; Delaware & 
Hudson Co. v. Commissioner, 65 F. (2d) 292 
(C.C.A. 2d); Commissioner v. Ben Ginsburg Co.,. 

54 F. (2d) 238 (C.C.A. 2d) ; Swift & Co. v. United 
States, supra. 

Applying the above principles to this case, it is 
first necessary to compute the income of each affili¬ 
ate here. 1 In doing this the Commissioner found 
that the Crystal Oil Refining Corporation had a 
net loss for 1928 of $8,849, and that the petitioner 
had a net income for that year of $200,653.07 (R. 
15). As the Crystal Company had no income in 
1928 from which to deduct its net loss of $42,763.08 
for 1927, the Commissioner disallowed the deduc¬ 
tion whidi had been taken for that net loss. But_ 

— 1 

as losses may be applied in the year sustained 
against the total income of the group of affiliates,, 
he allowed the_net loss- for -1928, and this made the 
consolidated net income of the corporations 
$191,804.07. 

The petitioner has made no attempt to disprove 
these figures nor does it deny that they are correct- 
It in fact admits that there was income in the 
amount determined by the Commissioner but con¬ 
tends that such income belonged entirely to the 
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Crystal Company and for that reason it Was en¬ 
titled to take a deduction for the net loss sustained 
in 1927. It makes this contention although peti¬ 
tioner’s books show that its products were sold at 
a profit and although one of petitioner’s Witnesses 
testified that the Crystal th<* 


of dividends as 

fast as jf 

u 

R. 25)--- 

‘ i 

t] 


such profits accumulated ( R. 25). _ _ |_ 

The sole ground on w^ach petitioner relief is that 
all of its ^dealings were with its affiliate, ^nd that 
under tHe regulations intercompany transactions 
a£e. toJ&e eKminated^filr'^ computing the' consoiiated 

] 2 pintrrl out thaf^hr^tnti-nnki'inn tion in 

regard to intercompany transactions, and ttehty al¬ 
though the regulations contain a provisiori for the 
elimination of intercompany transactions, they 
cannot mean that all such transactions afe to be 
disregarded. The wording of Article 734 pf Regu¬ 
lations 74 is the same as that in Article 636 of Reg¬ 
ulations 62 and Regulations 65, and in Article 635 
of Regulations 69, promulgated under the Revenue 
Acts of 1921,1924, and 1926, respectively, j During 
the time these regulations have been in effect, it 
has been the practice of the Bureau of internal 
Revenue in auditing consolidated returns jto elim¬ 
inate only those intercompany transactions which 
have not resulted in any actual gain or lpss. Its 
practice is discussed in G.C.M. 8618, IX-2 Cumu- 
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lative Bulletin 180, where it is stated that (pp. 184- 
185): 

p 

from a practical standpoint, in determining 
consolidated net income it is only necessary 
to eliminate from the combined net incomes 
of the several corporations, determined sep- 
v arately, the unrealized profits and losses in 
^ intercompany transactions. * * * 

Also in those cases where it is necessary to 
allocate the tax on a consolidated return to 
each of the members of the affiliated group 
oh the basis of the net income properly as¬ 
signable to each, and in determining that 
part of a consolidated net loss attributable 
to each corporation in applying the princi¬ 
ples of Law Opinion 1113 in carrying for¬ 
ward net losses, it has been the practice of 
the Income Tax Unit to eliminate from the 
income and deductions of each corporation 
Only unrealized intercompany profits and 
losses, usually in the inventories. * * * 

To eliminate all intercompany transac¬ 
tions, whether or not they affect the consoli¬ 
dated taxable net income in determining the 
net income properly assignable to each mem¬ 
ber of the affiliated group, w’ould give rather 
absurd results, showing large losses for some 
members of the group and excessive income 
Tor others. 



The view which the Bureau has adopted is the 
proper one, for there is nothing about the fruits 
of intercompany transactions which is inimical to 
the idea of taxation. While the regulations in¬ 
volved in the Aluminum Goods Company case, 
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supra, did not contain the express provision which 
we have in the instant case, the purpose of the stat¬ 
ute there involved was the same as that heije. Ac¬ 
cordingly, the statement of the Supreme C<j>urt, in 
the excerpts given above, in regard to the nature 
of intercompany transactions, is applicable here, 
and shows that it is possible for an affiliate jto have 
an actual loss from an intercompany transaction. 
Also the converse as to actual gains must he true. 
This being so, the regulations cannot be construed 
as eliminating all intercompany transactions. 
Those which result in actual gains must b4 recog- 
nized and considered in computing the net income, 
because the taxing statute places a tax on all real- 
ized gains in excess of certain allowable deducjtfop^. 
Thus to ignore such gains is to refuse to follow the 

. i r .a*> uofc*»~ — —~ — i ..mi ^jm i ji in . .■i' BHUmW i mrrrf - : h~ — v « 

plain mandate of the statute. 

In this case it is admitted that the petitioner pur¬ 
chased crude or gas oil from the Crystal Com¬ 
pany, and that, after subjecting it to a cracking 
process, it sold the refined product back to that 
company, which put the product through an agita¬ 
tor and then sold it to an outsider. Petitioner con-J 
tends that its sales to the Crystal Compapy were : 
mere book transactions and that its profits were 
not actual ones, but this contention does not give 
the true picture of the situation. 

Petitioner does not claim, nor could it, th$t there 
was anything fictitious about its operating ex¬ 
penses, or that such expenses were met by putting 
down some figures on its books. Yet it states that 
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it had no income, and so puts itself in the anoma¬ 
lous position of a business rendering commercial 
services without receiving any money from which 
to defray expenses, unless bills were to be paid from 
its capital fund, which cannot be assumed as the 
fact. Obviously the petitioner must have received 
money with which to operate, and there is no reason 
to doubt that the sums received were any less or dif¬ 
ferent from the amounts shown as income on its 
books for 1928. 

The Crystal Company organized the petitioner in 
order to avoid possible expensive litigation which 
might arise if it used a certain cracking process. 
Having secured the advantages arising from the ex¬ 
istence of this separate corporation, these affiliates 
now wish to ignore the petitioner’s entity by saying 
that all the profits from the services rendered by 
both companies belong to the Crystal Company, the 
parent corporation, but they cannot do this. 

It is clear that in reporting the final sales of the 
finished products that the Crystal Company would 
not be allowed to take as its cost basis the price at 
which it acquired such products from petitioner 
unless the latter was also reporting the income re¬ 
ceived from the sales which it made to the Crystal 
Company. In a situation like this, if only the final 
sale is reported, then the cost to the original owner 
must be used. Aluminum Co. of America v. United 
States, 67 F. (2d) 172 (C.C.A. 3rd), certiorari de¬ 
nied, February 5, 1934. If the purchase price to 
the affiliate who makes the final sale could be used 
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as the cost basis without any consideration of cost 
to the first affiliate, who owned the product, part 
of the profits in the instant case would be nontax- 
able because such purchase price here ijacluded 
petitioner’s profit as well as the cost of produc¬ 
tion up until the time of sale to the Crystkl Com¬ 
pany. The refusal to allow affiliated companies to 

I 

take the purchase price on intercompany transac¬ 
tions as the cost for computing profits on the final 
sale is a sound practice because, in a situation like 
that here, the first affiliate increases the yalue of 
the product, actually earns a part of th^ profit 
which is realized through the sale to an outsider, 
and should be credited with its proportionate part 
of the income therefrom. 

Affiliated corporations may of course Arrange 
prices of articles sold in intercompany dealings as 
they see fit, and it would be of no importance how 
they divided their profits, if it were not |for two 

i 

requirements of the statute which have j already 
been mentioned. It is necessary to deterrjiine the 
net income which belongs to each because npt losses 
can only be deducted from the income of the cor¬ 
poration sustaining them and because, in the ab¬ 
sence of an agreement as to the assessment of the 
tax, it is to be assessed against the affiliate to 
which the income is properly assignable. there 
was a net loss here, and also no agreement as to 
assessment, it is essential to determine th^ net in- 
eome of the petitioner and its parent company. 
The Commissioner did this and has determined 
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that the petitioner is the one liable for the tax here, 
and that there is a deficiency due. Petitioner's 
reply in effect is that, while it admits that it was 
engaged in rendering valuable services in the re¬ 
fining of crude oil, all of the income realized there¬ 
from was actually income belonging to its parent 
corporation. The mere statement of its position 
shows its weakness. 

The decision of Post and Sheldon Corporation 
v. Commissioner, 28 B.T.A. 26, on which petitioner 
relies has not been accepted by the Commissioner 
and an appeal is now pending in that ease in the 
Circuit Court of Appeals for the Second Circuit. 
Moreover as the decision in the instant case is a 
later one, the Board obviously thought the facts 
in the two cases are distinguishable or else has 
decided not to follow its decision in the Post case. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General . 
Sewall Key, 

Louise Foster, 

Special Assistants to the Attorney General. 

April 1934. 


APPENDIX 


STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791 ? 

Sec. 45. Allocation of income and deduc¬ 
tions. I 

In any case of two or more trades or busi¬ 
nesses (whether or not incorporated, 
whether or not organized in the United 
States, and whether or not affiliated^ owned 
or controlled directly or indirectly by the 
same interests, the Commissioner is author¬ 
ized to distribute, apportion, or allocate 
gross income or deductions between or 
among such trades or businesses, if lie deter¬ 
mines that such distribution, apportionment, 
or allocation is necessary in order to pre¬ 
vent evasion of taxes or clearly to reflect the 
income of any of such trades or businesses. 

Sec. 142. Consolidated returns of corpora¬ 
tions—Taxable year 1928. 

(a) Consolidated returns permitted .— 
Corporations which are affiliated within the 
meaning of this section may, for the taxable 
year 1928, make separate returns or, under 
regulations prescribed by the Commissioner 
with the approval of the Secretary,; make a 
consolidated return of net income!for the 
purpose of this title, in which case the taxes 
thereunder shall be computed ana deter- 

( 19 ) 
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mined upon the basis of such return. If 
return for the taxable year 1927 was made 
upon either of such bases, return for the 
taxable year 1928 shall be upon the same 
basis unless permission to change the basis 
is granted by the Commissioner. 

(b) Computation and payment of tax .— 
In any ease in which a tax is assessed upon 
the basis of a consolidated return, the total 
tax shall be computed in the first instance 
as a unit and shall then be assessed upon the 
respective affiliated corporations in such pro¬ 
portions as may be agreed upon among them^ 
or, in the absence of any such agreement, 
then the basis of the net income properly 
assignable to each. There shall be allowed 
in computing the income tax only one spe¬ 
cific credit computed as provided in section 
26 (b). 

(c) Definition of affiliation .—For the pur¬ 
pose of this section two or more domestic 
corporations shall be deemed to be affiliated 
(1) if one corporation owns at least 95 per 
centum of the stock of the other or others, 
or (2) if at least 95 per centum of the stock 
of two or more corporations is owned by the 
same interests. As used in this subsection 
the term “stock” does not include nonvoting 
stock which is limited and preferred as to 
dividends. 

Section 240 (a), (b), and (f) of the Revenue 
Act of 1926, e. 27, 44 Stat. 9 (U.S.C. App., Title 26, 
Sec. 993) is the same as the above provisions of 
Section 45 and Section 142 (a) and (b) of the Reve¬ 
nue Act of 1928. 
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Sec. 23. Deductions from gross income.. 
In computing net income there ^hall be 
allowed as deductions: 

(a) Expenses .—All the ordinary and nec¬ 
essary expenses paid or incurred during the 
taxable year in carrying on any trade or 
business including a reasonable allowance 
for salaries or other compensation for per¬ 
sonal services actually rendered; *! * *. 

(i) Net losses .—The special deduction for 
net losses of prior years, to the extent pro¬ 
vided in section 117. 


Sec. 117. Net Losses. 

(a) Definition of “net loss .”—As 
this section the term 44 net loss” me 
excess of the deduction allowed by this title 
over the gross income, with the fallowing 
exceptions and limitations: 


used in 
hns the 


* * * * 


* 


(6) Net Loss not to Produce net [Loss.— 
In computing the net loss for any taxable 
year a net loss for a prior year shaljl not be 
allowed as a deduction. 

(b) Net loss as a deduction. —If, for any 
taxable year, it appears upon the production 
of evidence satisfactory to the Commissioner 
that any taxpayer has sustained a het loss, 
the amount thereof shall be allowed hs a de¬ 
duction in computing the net income of the 
taxpayer for the succeeding taxable year 
(hereinafter in this section called 7 second 
year”), and if such net loss is in excess of 
such net income (computed without pich de¬ 
duction) , the amount of such excess shall be 
allowed as a deduction in computing the net 
income for the next succeeding taxable year 
(hereinafter in this section called 4 4 third 
year”) ; the deduction in all cases to be made 
under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary.. 
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(e) Net loss for 1926 or 1927. —If for the 
taxable year 1926 or 1927 a taxpayer sus¬ 
tained a net loss within the provisions of the 
Revenue Act of 1926, the amount of such net 
loss shall be allowed as a deduction in com¬ 
puting net income for the two succeeding 
taxable years to the same extent and in the 
same manner as a net loss sustained for one 
taxable year is, under this Act, allowed as a 
deduction for the two succeeding taxable 
years. 

Treasuiy Regulations 74, promulgated under the 
Revenue Act of 1928: 

Art. 731. Consolidated returns of affili¬ 
ated corporations for 1928.—* * * 

(e) In the event the affiliated corpora¬ 
tions agree as to the proportion of the total 
tax to be assessed upon each affiliated cor¬ 
poration, an agreement in writing showing 
such apportionment. Unless such agree¬ 
ment accompanies the return, the tax shall 
be assessed and collected on the basis of the 
net income properly assignable to each affili¬ 
ated corporation. 

Art. 734. Consolidated net income of affil¬ 
iated corporations for 1928. —Subject to the 
provisions covering the determination of 
taxable net income of separate corporations, 
and subject further to the elimination of in¬ 
tercompany transactions (vdiether or not 
resulting in any profit or loss to the separate 
corporations), the consolidated taxable net 
income shall be the combined net income of 
the several affiliated corporations. Only 
one specific credit of $3,000 (see section 26 
(b) and article 301) shall be allowed against 
the consolidated net income of the affiliated 
corporations, and this only in case the con¬ 
solidated net income does not exceed $25,- 
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000 ; but if such net income is moife than 
$25,000, the tax imposed by section Zf.3, 201, 
or 204 shall not exceed the tax which would 
be payable if the $3,000 credit were allowed, 
plus the amount of the net income in excess 
of $25,000. In respect of the statement of 
gross income and deductions and the several 
schedules required in connection with a con¬ 
solidated income tax return, the corpora¬ 
tions making such return are required to 
prepare and file such statement and! sched¬ 
ules in columnar form to the end that the 
details of the items of gross income ^nd de¬ 
ductions for each corporation included in 
the consolidation may be readily audited. 
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